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COURT OF APPEALS RULE 500.1(F) DISCLOSURE STATEMENT

Pursuant to Rule 500.1 ( fl of the Rules of the Cou of Appeals of the

State of New York, ,lmicus Curiae, the National Association of Medical

Examiners, (“NAME”) states that it has no parents, subsidiaries or affiliates.

STATEMENT OF I NTEREST

The Anijeus Curiae, the National Association of Medical Examiners

(“NAME”), is the primary professional organization of forensic pathologists and

associates in the U.S. It was founded in 1966 and has since expanded to include

medical examiners and coroners, medicolegal death investigators and

administrators throughout the world. Medicolegal death investigation is performed

by coroner and medical examiner’s offices to explain the occurrence of

unexpected, suspicious, and violent deaths and to prevent premature death in the

living. Often this requires an autopsy, which is performed by a forensic

pathologist. The scientific and medical explanation of the death maybe necessary

to support criminal or civil litigation, allow for estate settlements, and ensure that

insurance companies make appropriate payments. Forensic pathologists may

provide key testimony that will permit the incarceration of murderers and thereby

prevent future murders, recognize the death of a child to be from abuse by a

caretaker, explain the industrial hazard of a death at work, reveal a previously

unrecognized genetic disorder that will affect others in a family, and identify



human remains from a mass disaster so as to allow closure for the Families. The

,l,nicits recognizes that the current litigation wilIl have implications for the practice

of’ medicolegal death investigation nationally and internationally.

INTRODUCTION

The primary function of medicolegal death investigation authorities is

the determination of the cause and manner ol’ death. It is perhwmed in the public

interest for criminal justice, public health, homeland security and civil

administration purposes. A fundamental tool for the determination of cause and

manner of death is the autopsy. This ease involves the retention of the brain of a

child by the New York City Office of Chief Medical Examiner (“OCME”), after

autopsy and return of the body for funeral services, in order to conduct further

studies to determine the cause and manner of the death. The family subsequently

discovered this retention and brought this action. The City is now appealing the

lower Court ruling that the OCME has an obligation to return organs based upon

the families’ right of sepulcher, and that this obligation may be satisfied by

notification of the retention. The new policy instituted by the OCME to comply

with this decision has been onerous and burdensome, and has caused grief to many

of the families so notified. It is of concern to the larger medicolegal death

investigation community that does not agree that such policy is necessary or



beneficial and, indeed, believes that it is detrimental to the interests of NAME

members and the public.

ARGUMENT

I. MEI)ICAI, EXAMINERS IIA’E A SUPERIOR RIGhT AND MEDICAL
NECESSITY TO CONDUCT AN AUTOPSY AND RETAIN TISSUES AND
ORGANS

Medical examiners and coroners are notified of’ cases that fall under

their legal jurisdictions as specified by slate law. Cases of death investigated by a

coroner or medical examiner’s office may result in a determination that the death

does not fall within its statutory jurisdiction, in a death certificate issuing with little

or no further investigation, in an external inspection of the body, or in a complete

autopsy.

The complete autopsy, at a minimum where possible (absent severe

decomposition or skeletonization), requires retention of various body fluids for

potential chemical and toxicological analysis and of various organ and tissue

biopsies. In fact, the primary purpose of autopsies, whether a private (“hospital”)

autopsy or a medicolegal (“forensic”) autopsy, is to grossly examine the organs

and tissues and to sample tissues for microscopic examination and laboratory tests.

A complete medicolegal autopsy will include the collection of biological

specimens. Typically, blood, urine, bile, eye fluid, portions of liver and gastric

contents are taken for toxicology.
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Samples of tissues are taken for microscopic (histologic) examination,

to include a “stock jar” of specimens for future use. Tissues immediately

processed For histologic examination will be contained in paramn blocks and

microscopic slides. Specimens may be obtained for microbiology or other clinical

testing. A dried bloodstain may be collected on filter paper for potential DNA

analysis. hair exemplars and fingernail clippings may be taken in cases of

suspected homicide. Vaginal, oral, and rectal swabs may be taken in the case of

suspected sexual assault victims. It is not uncommon to cut out and retain the skin

around a gunshot or stabwound. Brains, hearts, other organs, or blocks of tissues

may be taken for special examination or retained for their evidentiary value, where

deemed appropriate. Where jurisdiction is asserted and a medicolegal death

investigation is made but an autopsy is not performed, an external examination

(“inspection” or “view”) is perfornwd, and collection of biologic specimens

(usually for toxicology) is often done for toxicology testing. In fact, the collection

of biological specimens during medicolegal death investigation is necessary, as

documented in NAME’s Forensic Autopsy Petjbrmance Standards: “G(26).

Specimens must be routinely collected, labeled, and preserved to be available for

needed laboratory tests...,” and in the NAME Accreditation and Inspection

-4-



Checklist: “C(6)(J). Are specimens routinely retained for toxicological and

histological examination during autopsies?’’ [Sc’ lddcnthenz.]

Biological specimen collection will vary somewhat from office to

office and case to case. The forensic pathologist must necessarily make decisions

about the need for an autopsy’ as well as the need to take, test, and retain biological

specimens as a part of his or her medicolegal death investigation. This role is

properly that of the forensic pathologist performing the autopsy, as he or she is in

the best position by virtue of education, experience, and responsibility to make

such determinations. In fulfilling their legal mandate ofsen’ing the public interest,

medical examiners apply their professional expertise and judgment, bring the

greatest scientific knowledge to bear on evidence as resources permit, and engage

in full and unfettered investigation and consultation of sudden and1or unnatural

deaths, potential crimes, and possible threats to public health. Some decisions as

to whether to conduct an autopsy and perform certain tests are formalized in

written policies, while others are case-dependent and made at the autopsy table or

alter flLrther investigation. This professional discretion should take into account

the interests of society and those of families.

The fluids and biopsies taken at autopsy are routinely retained by the

medical examiner or coroner after the body has been returned to the family. Such

-5-



biological specimen collection should not normally affect funerary viewing.

Standards in the forensic pathology community require retention of wet tissues,

paraffin blocks and microscopic slides for substantial periods of time, because it is

not uncommon to have to go back to the tissues for re-examination and re-testing.

Some issues that require testing do not arise until trial preparation, during trial, or

UOfl appeal. The College of American Pathologists’ (“CAP”) materials retention

standards for forensic autopsies require a Luinimum retention of wet stock tissue

for one year, bodily fluids and tissues for toxicology for one year, and paraffin

blocks, glass slides, dried blood stain or frozen tissues for DNA analysis

indefinitely. [See Addendum.] Similarly, NAME Inspection and Accreditation

standards require retention of toxicology specimens for at least two months in

routine cases and one year for homicides, for formalin-fixed and paraffin-

embedded tissues for at least one year, and for glass microscopic slides

indefinitely. [See Addendum.] Organ and tissue blocks are often kept until they

are fully examined, the autopsy report is issued, or the criminal prosecution or civil

litigation is final.

A forensic autopsy is not considered complete without a full gross

examination of all the internal organs, including the brain. In selected cases,

brains, hearts, or other organs and tissues may have to be retained by the forensic

-6-



pathologist for fixation in formalin for enhanced examination, other special

processing, or examination by specialists, ibis is not only the usual and customary

practice, but it is the necessary scientific practice demanded by the forensic and

legal community to perform its duties. The retention of organs and tissues and

their preservation in specialized solutions provides the forensic pathologist with

the optimal conditions under which to examine the tissues in order to identify

diseases and conditions that are the cause of death or are medically significant in

other ways (e.g., potentially inheritable). In many instances, these diagnoses and

conclusions would be challenging to make through dissection of organs that have

not gone through the process of fixation. Unfortunately, in the field of forensic

medicine there is usually no second chance, short of disinterment (where the body

is not cremated), to look for a disease finding or other pathology that may have

been missed.

This case involves the retention of a whole brain. Whole brains are

the most commonly retained whole organ. While brains are not retained in every

case, most medical examiner’s offices routinely retain brains for examination in

cases of known or suspected neuropathology. Brain pathology is involved in a

significant proportion of all deaths seen by medicolegal death investigation offices

-7-



and is often the critical or only pathology in such deaths. In tact, an aLitopsy is not

considered a complete autopsy without an examination of the brain.

While brains can be examined fresh, there is often a need for a more

careful “neuropathology examination” after “fixation.” Fixation in tbrmalin fluid

For two weeks renders the gelatinous brain sufficiently firm to permit thin

sectioning. It takes two weeks for formalin to penetrate and properly fix the

deepest portions of the brain. This fixation process, followed by neuropathologic

examination, requires retention of the brain for a period of time that typically

extends well beyond when the body has been released to a funeral home following

autopsy, which is usually a day or two after death. Brains are retained and fixed

for neuropathology examination in seizure disorders (where the focus of

abnormality can be subtle); some cases of blunt force trauma to the head; gunshot

wounds and other penetrating injuries of the head; child abuse; ruptured

aneurysms; arteriovenous malformations and other cranial hemorrhages; vitamin

deficiencies and metabolic conditions; and suspected parasitic, infectious,

cancerous, developmental and congenital disease of the brain. Complications of

medical therapy are also among the indications for a formal neuropathology

examination. Retention and close examination of these specimens may make the

difference between a suicide, accident, homicide, or natural death determination.

-8-



Authority for the taking of biological specimens from dead bodies

(luring a forensic investigation is the same as for the performance of forensic

autopsies. Autopsies and biologic specimen analysis are merely components of a

full medicolegal death investigation. Each of these specimens is collected or

retained specifically for cause and manner of death determinations as well as

evidenliary and forensic investigative purposes. Failing to retain and process

tissues in a proper medical manner would do a great disservice to the families of

the deceased, who are often anxious and upset over the death of their family

member, as well as the public.

Finding the accurate cause of death is vital to the healing and grieving

process. If these diagnoses are lost because of inadequate tissue retention and

preservation, the cause of death may have to be certified as “undetermined”—

leaving questions unanswered and no sense of closure. In those cases where the

cause of death has been ascribed to an injury, but in reality is due to another more

compelling natural event, a specialized examination with careful attention to detail

may be the only objective data that spares the innocent who is accused. Likewise,

for the family dealing with self-imposed blame in an apparent suicidal or

accidental drug overdose, where drug levels are often difficult to evaluate in a

vacuum, only a detailed autopsy may shed the light on a reasonable alternative

-9-



diagnosis. This authority of the medical examiner or coroner to take and retain

tissues in a forensic autopsy is authorized as a public good and has been found to

be a superior right and takes precedence over the objections, if any, of the private

wishes of the next-of-kin. Albrecht v. Treon, 617 F3d $90 (6th Circ. 2010);

1J’aeschle i. Dragovic, 576 F3d 539 (6 Gre. 2009); Picon i’. Counti of San

Matco, 2008 U.S. Dist. L[1XIS 111416 (Northern Dist. Cal. 2008); Macref/i v.

C7liklrL’li’s Hospital, 451 Mass 690 (Sup. Jud. Ct. Mass. 2008).

In this case, the lower Court recognized the right of medical

examiners to collect and retain tissues and organs. It wrote: “A medical examiner

or coroner has the statutory authority to perform autopsies under certain specified

circumstances” and described “the discretionary decision of Dr. de Roux to

remove and retain Jesse’s brain for further neuropathologic examination, an

unquestionably legitimate and legally authorized procedure during an autopsy... in

the same manner as the testing of other tissue samples and bodily fli.iids,”

concluding that “the statutory powers and discretionary authority of the Medical

Examiner’s Office are extensive.” Shipley v. Citi’ ofNew Yo,*, 80 AD3d 171, 175-

76 (2d Dep’t 2010).

-10-



II. FANIILIES hAVE SUBSERVIENT SEPUI.CIIRAI4 RIGHTS BUT NOT FULL
• PROPERTY RIGhTS IN TILE BODY

In very early English law, dead bodies were treated as property, hut

this notion was found to be contrary to “every principle of’ law and moral feeling”

JO/IL’S 1. AShhlil7Iha/II, 102 E.R. 905 (1804). By the middle of the nineteenth

century, it was reasonably well-settled law that bodies were not property subject to

execution of a debt. R.N. Nwabueze, Biotechnologi’ and the Challenge qf

Properti: Property Rig/its in Dead Bodies, Both’ Parts and Genetic JnJhiwiatio/z,

pp. 44-46, 56-66 (Ashgate Publishing Co., Burlington, VT, 2007); V.W. Weedn,

M.T. I-Ioldsworth, A.M. Barron, Legal and Ethical Considerations in Forensic

Pathologi’ Research, A cadeniic Forensic Pathology, 1(3 ):288—30 1 (2011). Thus,

the common law as inherited from England specifically held that there is no

property interest in dead bodies. American courts were unhappy with this British

“no property” rule and invented the concept of “quasi-property” precisely to

circumvent the effect of this rule. Nwabueze, supra; Weedn, et al., supra; Am Jur

2d, Dead Bodies. Without having to declare the dead body to be property, the

quasi-property concept permitted plaintiffs a remedy for mutilation of a corpse and

other wrongs. This concept involved the next-of-kin’s sepulchral rights to

determine the time, place, and manner of burial and the right to have the body

delivered as it lay.

-11-



Bodies and body parts are not owned or conveyed in the usual sense;

only the next-of-kin are entitled to them and they are possessed merely for

custodial reasons of bLirial. IJizitehair i. ifighiatid Aleniorutl Gardens, 327 S.F. 2d

438 (Sup. Ct. of App. W.Va. 1985); Dichk’r v. Anierican Radiator (Hid Standard

Sanitari Coiporatio,i, 92 N.Y.S. 2d 356 (Sup. Ct. Erie Cty. 1949). The primary

legal causes of action of next-of-kin are for intentional tortious action, such as

desecration of the body or interference with burial, rather than conversion or theft.

Bodies and body parts cannot be levied. Statutes prohibit their sale for public

policy reasons. In Culpepper v. Pearl Snret Building, Inc., $77 P.2d 877 (Sup. Ct.

Cob. 1994), the Colorado Supreme Court explained that a dead body is not

commercially transferable, has no monelary value and, therefore, is not property,

and rejected an action for conversion.

Courts have also specifically avoided finding parts of bodies to be

property in the few cases that have squarely dealt with the issue. The Supreme

Court of California in Moore v. The Regents of the Univei:city of Cal(fornia, 793

P.2d 479 (Sup. Ct. Cal. 1990), declared that:

[the] statute’s (California l-Ieahh and Safety Code)
practical effect is to limit, drastically, a patient’s control
over the excised cells. By restricting how excised cells
may be used and requiring their eventual destruction, the
statute eliminates so many of the rights ordinarily
attached to property that one cannot simply assume that

- 12-



what is left amounts to property’ or ownership’ for

purposes of conversion law.

IJw Court held that the patient had no proprietary interest in his removed cells and

thus could not sustain an action for conversion, and noted its concern over the

negative impact on scientific and commercial activities of public interest that the

alternative holding would have. The few other reported cases on patient rights to

tissues are in accord with Moore. Greenberg v. Miami Children ‘s Hosp. Research

Institute, 264 F. Supp. 2d 1064 (SI) Fla. 2003); Washington Univ. v. Catalona, 400

F.3d 667 (8” Cir. 2007); Evanston Insur. Co. i’. Legacy of LU, Inc., 370 S\V3d

377 (Sup. Ct. Tex. 2012). A holding othenvise might impinge upon the larger

biomedical enterprise. Societal interests in organs and tissues, which include the

need to determine cause and manner of death as well as research purposes, rise as

the private interests of the families flide.

Accordingly, the lower Court herein observed: “New York’s

jurisprudence has long recognized the interest of a decedent’s next of kin in the

remains of their decedent, and infringement upon that interest repeatedly has been

acknowledged to he actionable... As frequently formulated in the case law, ‘the

common-law right of sepulcher gives the next of kin the absolute right to the

immediate possession of a decedent’s body for preservation and burial, and

damages will be awarded against any person who unlawfully interferes with that

- 13-



right or improperly deals with the decedent’s body.’” Siiiplçv i’. Citi’ o/Nen’ }?n*,

supra, 80 AD3d at 177.

In general, a body is not to be mutilated, disflgurcd or otherwise

abused, so that a proper funeral may occur as desired by the family. Ni. Cantor,

A/icr We Die: (lie J.iR and Times of the fliu,ian Cadaver, pp. 43—44, 60—71

(Georgetown University Press, Washington D.C., 2010). I lowever, it has long

been recognized that autopsies are permitted. In the case of a private hospital

autopsy, the next-of-kin give their consent for the procedure. In the ease of a

medicolegal (“forensic”) autopsy, authority is given to perform the procedure on

behalf of the public for their safety, even over the private objections of the family.

That an autopsy is not a willful desecration or disfigurement has been judicially

recognized. Earlei’ v. Carson, 8 Ohio Dec. Reprint 119, 1880 WL 6831 (Hamilton

Cty. Dist. Ct. 1880); Gum’ i’. Southern PacIc, 21 CalApp2d 240 (Cal. Ci. of

Appeals, 1st App. Dist., 1937).

Medical examiner’s offices recognize and are sensitive to the

requirement for family viewing in funeral parlors and make efforts to

accommodate this need. The classic “Y” incision is made specifically to permit

funerary viewing. Decomposition or massive trauma may prevent a proper

viewing. Regardless, with the return of the body by the medical examiner office to

- 14-



the family, the sepulcher interest of the family is met as a funeraiy viewing can be

accomplished where possible. Thus, autopsies are not considered an unlawful

interference with the sepulchral rights of’ the family.

III. FAMILIES HAVE NO REASONABLE EXPECTATION ThAT TIlE BOlfl’
SUBSEQUENT TO AN AUTOPSY IS ENTIRELY COMPLETE

Because the absence of a brain or other specimens will not be

apparent during a funerary viewing, families may believe that they are burying the

entire body with all tissues, but this is simply not correct. At least some blood and

tissue is inevitably lost during the process of an autopsy, and fluids and tissues are

specifically retained for examination and testing. It should be realized that blood is

a liquid tissue and microscopic slides contain thin slices of tissues. Analogous to

cut hair on the floor of a barbershop, blood, urine, saliva, and purge fluid may be

left at the scene of the death or lost during transport. During mass disasters,

portions of bodies may not be recovered. Some blood, other fluids, and small

fragments of tissue may be washed down the sink or blotted up and discarded with

biohazard waste. There will even be residual fluid in the needles used for sample

colLection. Testing may involve consumption of the specimen. Thus, it is

impossible to truly return all biologic material to the body or to the family after

autopsy. All medical examiner’s offices keep fixed tissue specimens for histology,

paraffin blocks, and microscopic slides for at least a period of time, if not

- 15-



indefinitely, and standards exist in the community on this point. Therefore, the

autopsy process is inconsistent with recognition ofa right to an entirely intact body

following autopsy.

Funeral rites center on viewing of the body. An autopsy does not

normally interfere with this viewing. This compatibility of autopsies \Vith the

sepulchral rights of the families exists despite the collection and storage of tissues

for microscopic examination or potential microscopic examination, the collection

and testing of samples for toxicologic analysis or other clinical testing, the spillage

of blood and the disposal of waste. There can be no expectation that a body is

totally complete when it is received back from a medical examiner’s office. These

offices typically place the dissected internal organs in a bag and then into the

thoraco-abdorninal body cavity, but some do not follow this process because

organs can decompose quickly and the body is easier for funeral homes to preserve

without the organs. Medical examiner’s offices attempt to accommodate families

when feasible; in the case of autopsies of for example, deceased of the Orthodox

Jewish faith, the offices may modify autopsy procedures precisely to minimize the

blood spilled and tissues not returned to the body cavity. Nonetheless, the fact that

a body is not completely whole does not prevent a funerary viewing.

- 16-



1 lie issue of retention is a broad one that strikes at the basic practice

of forensic pathology. While families may accept that blood and small tissues

might be lost or retained, ii can be more difficult for them to understand the

retention of whole organs. In this ease, the plaintiffs are concerned solely with the

retention of the whole brain; they have not complained of’ the other tissues lost or

retained, and the lower Court only concerns itself with “one or more organs.”

Shipley v. City ofNew Yrn*, supra, 80 AD3d at 17$. I lowever, there is no legal or

conceptual distinction between the authority for retention of a whole organ, a

portion of an organ, tissues for microscopy, fluids for analysis or even other

evidence, such as clothing. There is a danger that that the lower Court ruling will

extend to other tissues and fluids collected, retained, disposed of or lost at autopsy.

Moreover, the definition of whole organ is itself murky—does “brain” include the

brainstem? Does “eye” include the optic nerve?

A rule mandating the return of all tissues would be entirely

unworkable. A rule mandating the return of whole organs would interfere with the

function of a medical examiner’s office. While the assumption is that an

examination is conducted and done with, new concerns may arise when forensic

pathologists talk with colleagues, attorneys, or family members, and they may then

need to return to re-examine the organ. Sometimes, a new medical test or
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technological innovation makes an analysis possible that was not previously

possible. Defense attorneys may want to have their expert re-examine an organ.

Moreover, and most importantly, such return is sometimes seen by families as

intrusive, insensitive, and emotionally distressing in their time of grieving. It may

interfere with the funeral arrangements by the delay from the organ return or it

may be a significant additional cost for later exhumation and reburial with the

additional organ. In this case, “the plaintiffs alleged.. .thcy were required to

endure a second funeral service, reliving all of the grief, emotional pain and mental

anguish which accompany such an event,” Shipley v. Citi oJNew York, stipra, 80

AD3d at 179, yet to some degree this is precisely what happens when a medical

examiner’s office subsequently returns a retained organ or tissue.

The lower Court’s determination that “the medical examiner.. .has the

mandated obligation, pursuant to Public Health Law § 4215 (1) and the next of

kin’s common—law right of sepulcher, to turn over the decedent’s remains to the

next of kin for preservation and proper burial once the legitimate purposes for the

retention of those remains have been fulfilled,” Shipley v. CUr O[NLnL’ York, supra,

80 AD3d at 177, is, we believe, legally incorrect and inconsistent with the needs of

medical examiners, families and the public.
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IV. NOTIFICATION OF FANIIIX NIENIBERS IS PROBLEMATIC AND
• ShOULD NOT BE MANDATED

- The lower Court held that “[the obligation to turn over Ue remains to

the next of kin] may be satisfied in the present context by the simple act of

notifying the next of’ kin that, while the body is available for burial, one or more

organs have been removed for further examination. In this manner, the next of kin

may make an informed decision regarding whether to bury the body promptly

without the missing organs and then either accept the organs at a later date or

authorize the medical examiner to dispose of them, or alternatively to wait until

such time as the organs and body can be returned to them together, in as complete

a condition as is reasonably possible for burial or other appropriate disposition by

the next of kin.” Shipk’v v. Cm ofNeiv Yo,*, supra, 80 AD3d at 178.

The traumatizing effect of notifying families that a brain is being

retained, as required by the Court below, is particularly acute in light of the time

needed to complete a proper neuropathology exam. Those family members who

indicate an interest in obtaining the retained brain face an excruciatingly difficult

choice: whether to take the body without the brain, allowing for the closure of a

funeral within a few days, or to delay burial a minimum of two weeks for the

fixation and examination process to be completed.
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Because notification is thus problematic, the forensic pathology

community is divided in its dealing with notification of families of retention of

remains. Most medical examiners choose not to tell the families that remains have

been retained. A 2006 NAME survey on the subject Ibund: “It is not uncommon

practice that families are NOT notified when an organ is retained, and it is

relatively uncommon that families are specifically intbrmed verbally or in writing

(other than mention in an autopsy’ report.” [See Ackk’ndwn.j A recent 2014

NAME survey found the same thing: of 69 medical examiner respondents, 52

responded that their procedure involved no thmily notification of organ retention,

15 responded that families were verbally notified, and two responded that the

family is notified in writing. [See A&lenthun.] The 2014 Survey report yielded the

folLowing results:

Information was obtained from at least one
responder from each of 30 states, the Armed
Forces Medical Examiner, Puerto Rico and three
non-U.S. jurisdictions (two Canadian provinces
and Italy);
• Most responders (75%) do not notify the
next of kin (“NOK”) when a whole organ is
retained after the autopsy;
• Responders that do not notify the NOK cite
statutes/laws specifically addressing organ/tissue
retention and/or mention this in their office
brochure, vebsite, or form given to the funeral
director when the body is released;
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Feedback suggests that some NOK are upset
about both the retention of the organs and the
notification; practices are not uniform within a
given state.

Some responders to this survey were from offices in New York State outside New

York City, who responded that they did not require notification of organ retention.

Discussions of body parts shortly after a death further traumatizes

grieving families. Just talking about retained remains may provoke “grief,

emotional pain, and mental anguish.” Shipk’i i. CUr oJATew York, supra, 80 AD3d

at 179. Medical examiners also do not want to give the misimpression that the

family may dictate to the office what is or is not acceptable. If asked for

permission to retain an organ shortly after learning of the death, family members

may say no because they are emotionally upset and simply do not know what to

do, only to later regret their decision when they realize that it interfered with the

determination of cause and manner of death. Moreover, there are times when a

family member is suspected of child abuse and the suspect should not be given an

opportunity to prevent a proper medicolegal examination. Therefore, many

medical examiner’s offices have chosen a policy in which the next-of-kin are not

notified beforehand or given an opportunity to consent, and specimens are not

returned to the families. An autopsy report may note that specimens have been

taken for histology (making microscopic slides) and toxicology or that whole
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organs were retained and specially examined. This is the considered policy that

the New York City Office of Chief Medical Examiner had chosen prior to the

lower Court’s order.

As an alternative to explicitly notifying families that an organ is being

retained, some medical examiner’s offices give families general information about

the autopsy procedure, often through a brochure or a web link, and tell them that if

they have any further questions or special requests to contact the office. Medical

examiner’s office policies are generally sensitive to family wishes, and medical

examiners will usually attempt to accommodate families where they feel they can.

Some offices have instituted aggressive policies to more routinely and

proactively ask family members about their specific desires for return of specimens

for rebLirial if the situation arises. Even these jurisdictions do not discuss all the

tissues and fluids retained from the body, but instead restrict discussions to whole

organs. Both the 2006 and the 2014 NAME surveys indicate that very few offices

specifically notify families. [See Addendum.] l-Iamilton County (Cincinnati),

Ohio, takes this approach due to the District Court’s decision in Hainei’ i’. Parrott,

2005 U.s Dist. LEXIS 44837 (S.D Ohio 2005), after which then-Coroner Parrott

ordered that families be asked permission to retain brains for neuropathologic

examination. NAME members have been advised, based upon anecdotal
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information obtained from practitioners then working in I lamilton County, that this

notification inflamed many families, and its pathologists therefore became

reluctant to perform the appropriate neuropathology examinations as they had clone

before the judicial order. I lamilton County at that time had a significant brain

retention rate, hut after families complained, medical examiners stopped

approaching families and stopped performing the neuropathological examinations

that they had been performing. The 2006 NAME survey specifically noted that, as

a national response to the Ohio litigation, ‘1t appears that most responders have not

changed their practices in the past year, although about 16% have.” and

“Comments suggest that some areas have reduced or eliminated the retention of

whole organs.” [See Addendum.] l

In 2008, NAME adopted a Policy Statement on Collection, Retention,

and Disposition of Biologic Specimens by Medicolegal Investigative Agencies,

which specifically discusses notification:

Notification: Some next-of-kin may wish the return of
retained specimens, while other next-of-kin are disturbed
or distraught by discussion or later contact of disposition

One state has chosen to notify families of organ retention based on considerations
other than a judicial mandate. The Office of the Medical Investigator in New
Mexico takes this approach due, in large measure, to the sensitivities of the state’s
Native American populations. C.S. Krinsky, S.L. Lathrop, R.R. Reichard, A Policy
for the Retention and Extended Examination of Organs at Autopsy, J. Forensic
Sei., March 2012, 55(2), pp. 418-422.
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of retained specimens. NAME recognizes and supports
that varying policy considerations cause medicolegal
death investigation offices to vary in their policies and
practices, but also that they must follow applicable state
law. Some offices choose to treat all biologic specimens
the same and not to concern families with details of their
practices. Other offices, unless public safety concerns
preclude it, may approach next-of-kin, either before or
after autopsy, verbally or in writing, to request their
desires for disposition of retained whole organ or large
specimens. NAME notes that such apparent and practical
distinction between small and large specimens is
imprecise, artificial, and illusory and no true distinction
exists. Still other offices may notify next-of-kin through
pamphlets that describe specimen collection and
retention and that families may make requests of
specimen disposition, thereby placing an affirmative duty
on the families to notify offices of any objection.
However, NAME believes that such notice or request
should not imply a right or create an expectation that the
desires of the next-of-kin will necessarily be honored or
that any requirement for consent for disposition as
medical waste is necessary. Furthermore, NAME
believes that such family accommodation should not
inhibit collection and retention of organ, tissue, and fluid
specimens as well as medical appliances and nonbiologic
evidentiary items where indicated for the optimal
medicolegal death investigation.

[See Addenthun.]

NAME has members who work in the New York City Office of Chief’

Medical Examiner. The anecdotal response has been uniformly negative in the

comments about the judicial requirement. These NAME members relate that

families are annoyed at best and angry at worst at being approached with questions
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about retaining an organ. They flncl it callous and insensitive to be approached

concerning these matters during their time of grieving. A letter from the Chief

Medical Examiner Dr. Barbara Sampson and First Deputy Medical Examiner Dr.

Jason Graham, a member of NAME, to Dr. Gregory D. Davis, the President of

NAME, states as follows:

It has been our experience that the Shipley
decision has had broadly negative and burdensome
impact on the grieving families whom we serve as
well as direct negative operational effects for the
NYC Office of Chief Medical Examiner.

Firstly, the negative impact to decedents’
families has been seen in many ways, both
emotional and practical. The fact that an organ has
been retained from a loved one’s body at autopsy
is very emotionally difficult for families when
presented with this information. This is
compounded by the decisions families are then
forced immediately to deal with regarding their
wishes for disposition of the retained organ, which
has proven overwhelming for many. In fact, in our
experience, over 80% of decedent’s next of kin
decline to claim the retained organ either by direct
choice or by default in ultimately being unable to
decide what choice to make regarding their family
member’s retained organ. As a practical matter,
those who choose to claim a retained organ after
examination of the organ is complete but also after
the decedent’s body has been released and buried
will incur additional expenses from a funeral
home. Many who have chosen to claim a retained
organ ultimately do not do so given the financial
implications. Among all families notified of organ
retention, a large number indicate that they regret

- 25 -



knowing of the retention at all and are ill-equipped
to make the decisions necessary at the time. Many
who are notified of organ retention and choose to
claim the retained organ state that they are doing
so as a matter of guilt, sensing no alternative once
learning of the retention of an organ from a loved
one. These issues clearly add to the cli fticulty of an

already diflicuk moment in the lives of surviving

family members.
Secondly, the NYC OCME has been forced to

deal with the ramifications of the Shipley decision
across numerous agency departments. Complex
and timely notification systems regarding the
initial organ retention, notification of next of kin,
and disposition options chosen by families for
retained organs have had to be established and
appropriately staffed. Outreach efforts to locate
and notify next of kin must be undertaken if next
of kin is not immediately known, despite the
involvement of friends or significant others who
would immediately claim a decedent’s body and
provide burial. Coordination of efforts to comply
with Shipley and to appropriately deal with its
implications for families is time consuming, labor
intensive and difficult to manage effectively. The
significant workload burden imposed on OCME
staff by Shipley is eclipsed only by the increased
legal liability it imposes at all levels. The nature of
the organ retention process and our efforts to honor
family’s wishes while adhering to this law leaves
no room for human error; yet, the complexity of
the required systems of notifications, updates,
reuniting of organs with decedents’ bodies, etc.
sets up the possibility for significant errors or
oversights at many points which may adversely
impact families. Errors such as failure to notify a
family of an organ retention before release of the
body or release of a decedent’s body without the
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retained organ as requested by the family are not
only appropriately distressing to families, but are
the source of civil litigation against the agency in
addition to being public relations nightmares for
all medical examiners.

We strongly feel that the impact of Shipley has
been uniformly negative with many unintended
consequences for both families of’ decedents and
for medical examiners....

[8cc’ A dck’nd tin.]

NAME believes that the policy decision concerning notification

shotLid be left to the professional discretion of the New York City Office of Chief

Medical Examiner rather than mandated by a court. We believe that there should

not be a universal rule; rather, some discretion should be permitted in each case to

balance the needs of the office with efforts to accommodate families.

V. ORGANS AND TISSUES SIIOULI) PROPERLY BE CONSIDERED
BIOIIAZARDOUS WASTE

The lower Court noted that the Ohio Supreme Court, on similar facts,

specifically held that the next of kin of a decedent upon whom an autopsy has been

performed do not have a protected right under Ohio law in the decedent’s tissues,

organs, blood, or other body parts that have been removed and retained by the

coroner for forensic examination and testing. Ship/ui’ v. City o/New York, stipra,

$0 A03d at 17$. This finding was upheld by the Sixth Circuit Court of Appeals in

Alhrecht v. Treon, supra, and JJ’aeschle i Dragovic, supra. Other jurisdictions
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have similarly held on similar Lcts. Maca’lli u. Children ‘s Ifospthtl, suuzi; Puiii

u. County 015(11? MQL’o, supru.

Furthermore the Ohio legislature subsequently amended the pertinent

regulations to this effect:

Sec. 313.123 Removal and disposal of autopsy
specimens—good faith immunity of coroner ... ( [3)( 1)
Except as otherwise provided in division (B)(2) of this
section [Religious exception], retained tissues, organs,
blood, other bodily fluids, gases, or any other specimens
from an autopsy are medical waste and shall he disposed
of in accordance with applicable federal and state laws...

O.R.C. Ann. §313.123. Minnesota similarly declares (Minn. Stat. 390.11):

• . .Such tissue retained by the coroner or medical
examiner pursuant to this subdivision shall be disposed
of in accordance with standard biohazardous hospital or
surgical material and does not require specific consent or
notification of the legal next of kin.

Iowa likewise states in its Administrative Code that:

The office of the state medical examiner shall retain
tissues, organs, and bodily fluids as necessary to
determine the cause and manner of death or as deemed
advisable by the state medical examiner for medical or
public health investigation, teaching, or research.
Tissues, organs, and bodily fluids shall be retained at a
minimum for the time periods established by the National
Association of Medical Examiners and may be retained
for a longer time period at the discretion of the state
medical examiner. Tissues, organs, and bodily fluids
retained under this subrule shall be disposed of without
the specific consent or notification of the legal next of
kin and in accordance with applicable federal and state
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regulations including but not linuted to OSI IA-
recommended hiohazard and blood-borne ‘pathogen
standards. The anatomical material shall be removed
from the laboratory premises through use of a contracted,
licensed, and bonded medical waste removal service to a
medical waste processing center for final disposition.

641 IAC 127.3

As the Appellants point out, New York statutory law explicitly

includes “tissue, organs, and body parts...[and] body fluids that are removed

during...autopsy” within the definition of “regulated medical waste.” PilL, §

1389-aa(l), (1)(b). The Public Health Law prescribes how such wastes are to be

stored, contained, treated, and disposed of. PHL, § 1389-cc, dd. Thus, these

statutes do not preclude releasing such tissue to a funeral home for burial or

cremation, but clearly provide direction on disposal other than judicially-mandated

return.

Disposal of most biological specimens is accomplished by

incineration. Just as in hospital practice, they are considered medical waste.

Routine reburial would be burdensome, expensive, and emotionally wrenching.

Most fhmilies do not want to be re-contacted about residual body parts, tissues and

fluids, as it resurthees painful emotions concerning the death of their loved ones.

Of course, as noted above, not all tissues and fluids can be returned to families as

some are inevitably lost. If the remaining tissues and fluids are to be returned, they
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would be returned in clays, weeks, months, and years later at the conclusion of’ the

autopsy, the histologic examination, the toxicology testing, a legal proceeding,

when wet tissues are to be discarded, when paraffin blocks are to be discarded, etc.

These necessary’ delays might be perceived as insensitive or cruel.

The sepulchral rights of the family should be limited to return of the

body’ for funeraty purposes and not extend to those fluids, tissues, or organs

lawfully retained at autopsy. In fact, funerals are held routinely all over America

without delay awaiting such residual materials. Where families do inform medical

examiner offices of their special needs and desires, the medical examiner on a

case-by-case basis can make appropriate accommodations where possible.

Flowever, the fundamental right and need of the medical examiner to retain

evidence, notwithstanding family desires, must be preserved for public safety

purposes. Courts should not mandate return or notification of the retention of such

materials by the medical examiner.
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(‘ON(’I4USION

For all the foregoing reasons, the National Association oF Medical

Examiners, believe that bodies should be returned to families, but that there is no

lawful basis For a judicial mandate that retained organs, tissues and fluids be

returned or fbr specific notification of’ such retention, and the lower Court’s order

should be amended accordingly.

Respect CLII Ly Submitted,

JOHN C. IIUNSAKER Ill, MD, JD
Associate Chief Medica’ Examiner
KY Justice and Public Safety Cabinet
100 Sower Boulevard Suite 202
Frankthd KY 4060 1-8272
(502) 564-4545
john.hunsaker@ ky.gov

-31-



fDDENDUM

College of American Pathologists, Retention of Laboratory and Records

and Matcrials

NAME Forensic Aulopsy Performance Standards, 2014, Section 0(26) Specimens for

Laboratory Testing.

NAME Inspection and Accreditation Checklist, 2014-2019, Section C(Jj Postmortem

Examinations, question).

NAME Inspection and Accreditation Checklist, 2014.2019, Section D(2) Histology Practices,

questions (a) & (g).

NAME Inspection and Accreditation Checklist, 2014-2019, Section E(4) Toxicology Specnens,

question (fl

NAME Position Statement on tlte Collection, Retention, and Disposition of Biologic Specimens

by Medicolegal Investigative Agencies (2003)

NAME Survey # 8, Organ Retention Practice, Randy Hanzlick, MD, 2006

NAME Survey1 Organ Retention Practice, Kathryn Haden-Pineri, 2014.

Barbara Sampson and Jason Graham letter to Gregory Davis, dated December 8,2014.



Ar):rj’JL’; I }!fjo;su it cwd5 zrd MaLri,k hg: I cif 2

RntwrIao of Laboratory
Løg IifItI,I*, Record nnd Mi,t,rlaI S

Mzt til ‘Rerd p -li1

3Fr tiQ(i

Gn:rs! Lflxfl,ry

lug

u, i::r3, ?,

QJi’iit cntIl vcatj; 2 i

cj’ D.fh,L,1 (I.c.Ibd.ng b,.,e n,rrn)

lisi, 2 air liiui

u,pcM

Parstf biuLi... I, 1k

Sitat ir, y ct

flafl. F,

(i2’? Jr,rac,’lCtF rtj yen

Cc- Vircic S

fii cc tic J;itlrc.r attu: i 7i

52

‘ 1’ II,uc:2 2 octifl cr 1 .jI

I I;i:r. Ii

S I r

fl1i)flU I

Fcr::13c Aut,ps

2t ktzct tissue I VS Ii

l’r,i’in Icn kid:Initcij

IniIai nleiy

6nss paL,;spbiJia:iieI Indrfl:tiieif

ressIcn g
IodsflniteII

LSzcI fl dc ‘al Is,ic fart, cwlsqy I 7aar

rLe,IL’rr lithe t:S st. trIr 13r bIA Ang,,Il iiicr,Iir,ll2! ç

dinI,i p,:holcay

Fdi,*rt lest reraruc 55)15

Si) u./ri!pari2t2 Li? Ri (usrn,iCsi’/arttj 455 hi)It

I cctrt L.’ii c)

Unna 24 liaj, I

bEfcrDSjo,li n’jiIc be ‘vuck ! Vie dti,2VKII Of file IecraIary rii’eCII’

PchlIier& IiiDci •‘‘cjis/baal n.jIj 5•tlcw I dIn

l’annancritiy F.,incIj stilts - ndcrOblfaØy 7 dip

:at, lrç1115rnpr, dc)

Ctoenti fiacr,tii

P)lin’ ,iiti , sIdled std:S I

TltiiiiLIlrilnw stiinctl stit,

hItp:ilwww.cap.org)ILpps/cup.porLaI?_nfpbIruc&cnhwrPllI_ncudnOvcrrLdr3o2IportlcLs... 12/I 5/2014



CU c1Arn•:rHn to;gi-t - kn:;-rn ofi 1c:uury R.urd. nil M:r 1’ac 2 ( 2

II , IrtMl a1

flit 3[,1!’3r

d, t,

Win Ltil??t,’iZ, e Lii1 .:1AJ’J

ae 7h,! ;i
•

I 2 fs
‘‘I,

F,r.j )t 2 y

1ij oi{. Iflfl)i ljil prrt.; lr?.3’.lIv3 2)

P’u.. Cyfnn,(’-y

CI c:tz 311 I)5I.]3:’s I( ynlr;

s:,, &,,j.

buror.,rr rccpo,tr,ri,

Pd Jet r::u:J: In

P:fl 0V jiJi ,:r,, ii

d,ii( ñjcct’ o di

I 3rlr,I rrore4 5 y)lri

ki:crtl, of ifl.Iuti:IrI (I,rLI Iuit I,Jr

Isn:uLtr? cI,Indd du:cr w c;;lr C.’ I

UllliN oar,&lanc 31 III, rll3.lltLS ituie,.l.cn

(o g., Ih,,., JonorJ flat Oct ej,tII B ctra

01 ,c, dii, 5 rrrpi!:.1Id In iLn,&II.%

icj:L;Ye r9cIOt)

I: in toc,d d.ri :rs unu a

dii I..l.i.I ‘ill

http://www,enp,org/npps1cap.ponnl7_nipbsu&cnwwrPtI1 ncUocOcerrided/g2FporLIes... I 2/I 5/20)4



Forensic Autopsy
Performance Standards

Prepared by:

Garry F. Peterson, M.D. (Committee Chair, 2005)

Steven C. Clark, Ph.D. (NAME Consultant)

Approved by General Membership

October 17, 2005 NAME Annual Meeting, Los Angeles, California

October 4, 2010 NAME Annual Meeting Cleveland, Ohio

Amendments Approved by General Membership

October 16, 2006 NAME Annual Meeting, San Antonio, Texas

August 11.2011 NAME Annual Meeting, Ketchikan, Alaska

October 8, 2012 NAME Annual Meeting, Baltimore, MD

September 22, 2014 NAME Annual Meeting, Portland, OR

(Sunset date August 11,2016)



Section G: Ancillary Tests and Support

Services
Thu purpose of tins section kin esliihlish mininiwii stindurds fr,r the use ul

scientific tests, pruceduruc, nud support si-n ices. this section nlsri addrc:s the

need for certain equipment and HeceSs to corisnitants. Fnr Iaucr)iogy reports, It also

sped fl the rep or? con tent ii cccl ud b the foren c pa lb ol nl t for iii tarp ret ml ois fln ri

ecl:il.lishes minimum stnii(1Iril for lanriiin and documenting evidence.

Standard G25 Radiography

R:iIivzrapIs oF inranis art requi:ed in cleLect c,ccLII Iri:tiis winch nniy he lie cinly

pii-af evclenec of abuse. Radioraplu’ delect ;snc Ineaw li,reln lohcs and prcciiles

(Tharred reinair luise lost cittn:cl cviJcrt, if pnietnuiiig injury md id:nti tii;g

The forensic puthol agist or represent 6 ye shall:

025 X —ray nil infbnls.

0252 X-ray eplusbn icums

025.3 X-ray gunsitid vietiiiiii

(125 1 X-rdy charred cmi illS

21



Standard G26 Specimens for Laboratory Testing

Speirntns wLII he reulincly cffllLtICd, lahcId, picaci’.d Ii h: asiHibk Fr ,icukd

tluir;ilnr> ItSL:i. nod Si Elii re:;u!I of oily I2:V ig Will he v&id ii;: hid spdinen

source should bc dneumtncI 1ir proper ii;i pietih:i of real’s I .ir’d it iiIlwr

Ipproprille simpls skjuid he culiujiul whrlL’ver pis:;cal fir p’IntuI :iifli Le:I

II? SLIJCII, tincxpl:rretl c! illic that renado u;wcpliiivd HI lie ei)IllpI:Iiiri ci lie LIlItiiilS

ihe fi,reinic palliologi3l or reprusentati; c

c; 6, I CDIILCI hinic!, rin. and ilreoLis

026 1 calLed pocknue, Label, cn:d pr:servc hioIiigivI s.iiiiple.i

(126.3 dojunenI whehr hled is cenlmL priplicra. or Fmii cnvüy.

Standard 027 lIistu)ogical Examinaflon

I lisrological c;ahilia:Ition ma> reveal paLhLllogic clinnes rc,lniecl h the etiuse tilcicatli

ihe Iorcn.yic patlitlogkt sbalh

62?- pcrlhnii h isiol ogi zal c:s all nat on in C a h ovi rig no reascirab Ic exp mill itw chiC

CR1154 (ILlCitIIi hI!oninu rnss jiJpsy perlar:niiine, ere’cir1pimst 10CC

c\olLalloii. nad In’cicc’lc. C%iml,iII:lLiOiI. Lilies,. ii: ren1;iim1 itre skcletuni,.cci ot

sescruly (iccompos%’d —



• NAME Inspection and Accreditation Checklist

Adopted February 2014

S INVEST,G VflDNS
7

D 1fl5T0L061

E TOXICOLOGY
17

F. REPORTS AND RECORD KEEPING
20

C PERSONNEL AND SrAFFING
2S

H. 9JPPDRr SES VICES AND LOtISULTA’US
30

Cfledj, Date, )a,luary 2009

Dde or Epkatbn; Januarj 2013

Apprced b, Dcrd tI Diretag Febrcnry 2014



NAME Ln;pectior and /ccrcditation CheLkh5t Li

C. -S Rãdidloth’b .k}!;w1 P RcSslt*

a Is a written schodule of exposures (i.e an x ray “technique” chart

On h!nd, or is there ar, alte;-naNve sytew in phic’D 50 os to ensure It Y N/A N

aroper x-ray füm exposure?

b Are radiograhs labeled with case number and right/icit
— II A N

— de&gnation on each
/

c Are the quahty of radb;raphs commensurate with the purp:s of — — —

the Xiy cxumniinr2
H V N/A N

— d Are radioqraohs filed so as to be reaiiy ro:revahle? - !IY WA N

e When performed In-houso, are the x-ray devetopaient equlprnan I
and reagents roLitiney maintained acco-ding to a set schdLie and ii V N/A N

— is this documented?

P Is in-house x-ray eauipmcnt pe-iodically asse;sed for performance

nproiernant, radiation prolecton, x-ray beam collimation, and

biomedical safety, and are records ci these evolutions II r N/A N

rna!n:aned’

q is the x-ray film development subject to effectiie qu3t/ consul
N A N

and are x-ray fllms of good diagnostic quality?
1 /

h Is there a documented program In pace to ass’re that all

personnel exposed to x-ray or other radiation sources arc

montired far radiation exposure; as part of this porcy, is there a

rnechansrn in pace to identiy persons who are approaching have [ ‘r N/A N

reached, or haie exceeded their exposure liTlits and to take

apprDpriate actions?

I is x-ray qufpment properly and currently l:censed and v N/A N
maintaned?

-
I ——

& i z oftnat iExanDhations;’:, ::‘; •> 1 -

a Does the ciRce have a written and implemented policy or standard

operating procedure covei-ing postmortem examination procedires ir Y N/A N

which is revewed at least every two yeo;-s?

b Is there a written and implemented pol:cy which specifies the

criterIa for the determination of when complete autopsies, partial i Y N/A N

autopsies, or external examThations are to be performed?

c Arc autopsies performed In greater than 95% of all cases N/A N
suspected of homicide at the time of death?

d Are autopsies perfornied In greater than 95% of all cases in t’hirh

the manner of daath is undetermined at the lime an autopsy It V N[A N

decision is nade?

— NOTE: Some inspector discretion allowed. — —

— e of dealh, if known, reviewed prior to

rage 13 o’31



NAFIE Inspection and Accreditation Uicklit I) 121, I’)

7 ! U1éñtéñiI SpedmenCallecUoR:.J: P:, Result

a Does Inc office have a written and implemented policy or standard I

ope-ating procedure, signed within the last tv,o ycais, covering iz V N/A N

evidence coflection?

h Does the office have a written and implemented policy or sta ,dard

operaling procedure, signed within the last two years, coiering 11 V N/A N

tissue anti body fluid specimen collection?

c Does the office have a written and implemented policy or standaid

operating procedure, signed wlih;n the last two years covering 11 V N/A N

evidence and specimen disposition and destruction?

I Doe thc mdica’ eimner/atopsy physi:iai p;ay exami2

— all etern& aspects of the body in advance of discecti jn? —

g is a medical eaniner/autopsy physician responsible for the

conduct of each postmortem e:amination, the diagnoses made, u

the opThions formed, and any subsequent opinion testimony?

h re all autopsy ex-siLu dissecLions peronolly po’furmei by a

medic& examiner/autopsy phjsic’an?

V N/A N

V N/A 14II

— I: all assistance rendered by patnoixy assisarL, autnpcy — — —

technans, deners, or others wthout medical tioirnng performed

n the physical presence of and under the direct suptr’iision or a ‘I N/A N

— medical exarnner/autopsy pnysician?

i Are specimens routinely retained for toxicoixiical and hstologcal
N

examknatio.q during autopsies’

3< is there a written and implemardd nffte poly which defines
— N

—

— when radiographic examinations are to be performed?
i/A —

I Es the-c written and implemented once policy that defines when — —

anci’aw tests or procedures are to be undertaken (e.g outlining

‘hen histological, toxicolcgkal, microb:iogl:, biochemical, genetic y u

[including DNA], anth-opzlog:cai, and odontoogic spebmen

collection, tasting, or consultation is to he done or sought)?

m Does the office have a written policy or sbndard operating

procedure covering the retention and disposiU n of organ and

tissue specimens taken at autopsy, that addresses whether, or it V N/A r1

tnder what circunistances, next-of-kin are b be notifled of each

retention?

NOTE: NAME recognizes the complexiw and sensitiity of this

iccl;., and .:l:nr,wler1oes th,t eith2r deckhn-b notify I ‘“ily

members, or to avoid intrusion upon a iamiy, is &ccpted and

— appropriate in the practice of death Investigation

— n Are sanpies routinely obtained for potanLial DNA anlysis? U V NJA N

Pae? 141,1 3?



NAME Insp2cUon and Accreditation checklist
1 i 19

0. HISTOLOGY

i1lJ1I Q:,;&;4 5,
r:. iesule

— a Does the offtce have access to histology serices? Li V N/A N

5 is adequate spa:e and equipment prov!ded for Nsst cutting and

for histological preparation of microscopic slides, including an area IL V NJA N

for special staining rncilhods?

c Is each work station supphed witH electricity and water and N
properlj vented to remove solvent and fixative fumes? /

Aiih Histdl&cjySrëticès :‘:J..t: . ‘P Rèsult

a Are mkroscopic slides retained Indelinitely? It Y NJA N

b Are paraffin blocks stored in a cool area and retained for at II V N A 11

ten years?
c In aidttion to routine H&E stainng, are specie’ stains available for N/A N

nhicroorgan;sms, iron fat, and connective tissue?

— a re soecial stains returned with appropnate control sides? IL I ..

— e Is a ciyostat available for izpid diaqnosis and for fat stains? I ..N
( A:e microscopic slides prepared, examined, and reported In all

sudden Infant deaths, and where feasible? in unexplained deaths, II y N/A N

ani whe-e necessary to establish a tissue diagnosis?

g Are formalln-flxed or paraffin-embedded tissues stored for at least y N A N

one year in cases in which microscopic slides are not prepared? /

NOTE: In cases involving skeletonized remains and other remains

± 1 at suira’E far ctyiddin: nr n:roscnp thisrhecktst i:!m wnuld

not apply.

Pac’ is of 32



NAME Isispectiori and Accredit.tion Checlclist ?1 ?2I

E. TOXICOLOGY

.: .:••:
t t (3t- (I ,‘ 4

S 1”.Tdxicoloykäl.Lãbofatör’Spató..J ‘.

Does the office have acce;s to a forensic toicolov laberatoi

— b Does the toxicology laboratory have suitable space, equipment,

scientific instrumenta1o, rea3ents, and supplies to manage the

caseload?

Is there an appropriate and safe storage system in place for

chemicals and reagents, and is there provision [or recogntion and

prorer dsposar of outdated and expired items’

d Is there a properly ventilated and maintained fume hood in the

labo-atory or available to lnLaratory personn& for handling II v riJp. N

dangerous or unpleasant 5Jrnples of reactions?

e Is the toxicology laboratory used by the office accredited by an V N/A N

Acc[edtatbr Body who is a signatory to the International

Laboratory Accreditation Cooperation (ILAC) Mutual Recognition

t,rrangement (NRA) and offers forensic laboratory a:crcditation

—

— services or a major accreditation body acceptable to NAME? —

HE.: 2. ToxicoTobpiaetjesi;3i,i
‘‘“

-Ht’ if Result

a Is the bxi:ology laboratory in comphence with the guidelines of

the Society of Forensic Toxicologists (SOFfl, or accredited by the

American Board of Forensic Toxicology (ASFfl, the College ol Y N/A N

—

— American Pathologists (CAP), or a state reference laboratory? —

- ii trstint routinely vaHable fo ethanol andvulti)es: r.Jr]fl

monoxide; major drugs of abuse; major acidic drugs; and major j: Y N/A

basic drugs?

c Does the office have access to stat carbon monoxide teslinq? I I Ni. IL
NOTE: Toxicology by itself should not be used as a substitute for

a forensic autopsy or as a substitute for a careftd search of a death

—

— scene for health and safety hazards,

d Are tests performed according to written standard operating N/A N
procedures?

e Does the toxicology laboratory participate in external drug

proficiency testing for drugs of abuse, and are appropriate N
corrective acbons undertaken and recorded when the results of II Y N A

this testing are outside of compliance limits?

— 7 Is there active monitoring of the laboratory for quality assurance, Ill V N/A N

—

— and are corrective actions taken when indicated? I

Ii N

Page 1? ol 3



NAME [rnpecfion and AccrudiUtion Checidist

Are 9Q% of tox\coogy ex3minati:ns cornpk’ted v/dun 90 csleider N
tajs ci case submission?

I

Are 90% of toxicr!og examinations cornpletad ‘,iUun ED calendor
1 Y N ‘A N

days ci casu submsson? I
[F the office has ccmputeri.ted informabon management systcii, it — — — —

there an appropriate security system in place to prevent int-usion,

unauthorizel release of information, or una.Ithorized ariditon, I. Y N, A N

dJetion, or alteration ci data’

Is there a system to monibr end tick overdu1 to/colcgy reports? Ii Y N/A N

I: ZToxicblogIsthTh:L•.• ‘rt: j•;ipf P Ftä&ult

a Does the Chief Toxicologst have formal 1-&ning and experience in fl A N
forer sic toxicology?

b Does the Chief Toxicolcast hold a relevant doctoral degree from N1A N
an a:credited institution?

C Es We CIHeI Toxicologist certifed by the American Board of

Forensic Tox cology (ABFI) or certified in toxicological chemistry h

the American Board of Clinic& Chernistrj (ASCC) or tht1
Y H/A N

international equivalert?

I” 1lT6*!dVseUnt s’L’ ?:th’ p esultfl

a Does the offte have a vritten and implemented policy or standard

operating procedure, signed ‘ii:hin the last to years, for the II Y H/A N

—

— cohection of toxicology specimens? —
—

h Is peripheral blood rather thsn central blood used for toxicological N/A N
- lt.4tqng .hnever p’cbl& — — . - -

c Is the site of collection (peripheral, central (heart/great esseisJ,

dural sinus, chest cavity, subdurat hematorna, etc.) of blood used ii V N/A N

for toxicology recorded’

d Are specimens for toxicology promptly delivered to the toxicobgy

laboratory or stored In a secure refrigerator or freezer until deIiver LI Y N/A N

is effected?

e When toxicology is rq jested, is the toxicologist made aware o

the circumstances surrounding the death and any me&catioris It Y N/A N

which may have been taken by the decedent? —

—

— I Are toxicological specimens retained for ut least two months in

routine cases and 1 year in homicide cases after receipt of report IT Y N/A N

by the medical examiner? — —

—

In cases or delayed death in hospitalized victims, does the oiIicc

altenipt to obtain the earliest available specimen from the hospital It Y N/A N

—

— when appropriate? I I
1aji 1 U of 32



re Ad Hoc Comwittae on c in &‘iilcn spel C yeti a’, di ieoporl he k,flawing pity tatemanI

which was endorsed hj ht;c NAME Ex ecjli,e Con’miil’;a ci il/i B’20fl8

tMME pas:lnn Shitenienl th Cc,Ik1i)n Rer,jn aid Oispcsibon of BioIcic Spaoimeis by

Ecliaction, Retonlion, aid Dlspo3;fbc of Biais,c Spuci’rn’is by Mdcoleal ln;e;tigattsc Agorcie:

CnhloctLcn arid Retention Conipleto n’ltnpl!es, ‘idn n;;ary e:ioflais the removal arid

eimnaticn ci ati visr.erM nIedlis InLIciding the brain Iran the 001i11. Aitopsli a c ,asie

p ueJ,jre; and sonie hi;sue at fI,iici Its; ecca l ,f onif. ric; all aiitap;is. The hatioral

Asocijtlari Of Merlicel i,amiIe(t lNf3tIE) reco;nrses Liii nccxrsty of the calictlnn ar’d retention ot

oslo and flu Id sp conic is as an In, p art alt a p act of roi, t irs bran rc aol op sy pratt i.e arid no cots ary In

a optimal niedicolegal do ii h invest a hon ii 50311,. a ilj thud, tar I nrc oltn.j a’ in Liii, CI I aburi tr,

aiays es and small purl airs of I ss’u es to 0110ras tr;py ore ret i’ll Cd II 0vJ2 J or irs SC iii’ Ca SL’S, a S I SM

dot cciii in ad by lb e fo ‘airs c path ci agr;t podarm Ing Lb ats topsy, a a p r Of OS 0115.11 CLf(i .ini

pnvernm on t& china I or aon [, wi tie ra ns or Iare I is ii ol ;‘cs unrj t,e cni’:tl ed anti r ‘ia, inn

fnrthr ean;iraatinn, testnp, or (or ediriertiar’/ purpose; Nor, holap ,s ict,irre, s,gn!, as Irish’c anJ

tied c,,1 a pphonces, n, iy also be cL moved and rein netl fLIrt h,rrupore, t h, 110 010 jail ci intent OIL

sp I! Cimen cu1lecticn S one not aiw a js F,; awn prior I a a o to 25y 11AM E so p paris I hi; coil 0511011 a id

rett’rtion oh specimens, lii cases of mudicolegot death in estigntioii jrNchtiioni, as lulhillnig the duty ci

hi nirdicolegal daati in;i tia’icn office to determirt c aute and marina of death nd otherwise in

proust sentry By cciilrnL, alrseu,t si;vck;l lcisbatior,, nc,hlIt,!l:ii roles infl’. L tori I;,r IrarlopIa;i:rltoi

or research are not cclla ad 1w forensic purposes and specifically reqnrre it; tOIIseIih tithe sunt-of

kin

Disposirion: the nor-cf -kin have sepulchral moctodial interests In the corpnraai remains ol liMiEr lo’,ed

ones and may noose lie disposition ol su:h remains Howei•r. it is the viesv of NANIE that these

inh’,usls ci:, roiL cvrtcrid ir, the biningisal tiacliding organ;, thsii,c and fl.idt and n:,, iirr!npiril

slincinieris thot arc specifically cifitcoteci arid retarded tat ioreiisir L’y.1uliih,ll,oi,, ttOtiLC jJLill!IIiiIf Iuliirc

diajno;lic iSO, or ‘:viitenhiart pci. ose.s Medicalegal ib_ hill. osilGatron ottices I ;rea a pibtic I ltrre;t

ia sIlperseLle; private nt crests oiis ext - o11.l n to c’jrh specirt tics specifically rolloct cdl or Icrcr:si

porpuses Isiced upon ar’ cwii,irclring iii’o;tij.itivi atillicinity. Seine biotoc SpeCi hellS niust be kep’

be, retcae of tIi cllur.rc,Ii ftial.rin Li rho next of-In,, (in, liu,i,iiui of its frr d.irij U’ thif tdi,I.i

at customary e’,d optiural aedicoloca’ (tenth inve;tigatinn. Such trulogic speunien collection shinirlil not

nurmally allect furier;iry viewing Standards eisi in the field thai inundate rnir,inhLIni SbDra0

requir cnr ciii s for cc ridiri mat erais AT icr stick an alys Is ciii orae stick spetlur ens are usual cnninlnr cci

,r,ecticoi vi asic and ci isposncl ci as I, It a ear duos ci at enials as Is done ity hcsp ii als on a cindy l,asis. On the

oIlier hand, medical crainners shauld attempt to a tco,nrntdiimi’ larnly wishes as a malt or of poiicy to

the e1 eni reason able and practicable Thus, wit Ii the assent of the inedicciegal nil ire. some barge

specimens, such as heart.s or brains, may be returned to the custody oh next -oh -ku specifically for

robs, ri at or other such disposal acco (dIne to I heir wishes

Notdicacioir Some neAt-of-kill may wish the return of retained specimens, whie other neit-ot -kin arc

ci SI urbed or ci sI rough by dis ci is sion ci lit or c net art ot clisposit inn ci rot a nod Sp.2dnteIis - lIME

ecopm 112 Cs and sup pods that varying policy considerai uris CCItt iiiedrcotui at death I nijt!SI gil ijili t,ii,c as

is, vary in [lieu oticius and Ircictitno hilt also that they must fcilnw applicable state lou Sortie nifites

choose to treat atl binioi; siiecli,,ors (tie same and not to concern bootIes wnili ditab of tinrir

practices Other offices, unless pobtic safety cniiceriiS p1 ecttido It. itii approach next -if-km either



before or ale autopy ve;bafly or In wrIting. to rquc;t their desire3 for dlspos;tlon of retaned whole

organ or large spc”ne:m NAME rates Rat s’ch apra rent and practical distinction bctweer small and

large 5fl2ci’fl&fl is i:iipreche artificial, and iflusory and n true distinction e:<sts Still other offices ma

notify next-of-kin throuh pamphlets tnat rbstnii,e specitn coiiction and retentLoll and that Ianiii,s

may make reqiesi of specimen rii;pn;Itun. thereily plating a’’ afrrmati’IQ duty en (tie famqes Is’ not’1y

olice; of nny clijoclion Fiuwcjer FiAME bel;ee-. that ucf- miLe or rqutt sliniiLi not i,iipij a r,iit

Cr create au epecta( or (hit the &sirez of tli nca -of -kin w!Il necessarily be honored or that any

reqiilreaueut icr consent fur d;pcutiru,r a md,ca waste is ece3sary Etni)wrn,oro, NAME I,ciuvn; that

ch fanu ilj aCcOlnI,,c at inn should not iilnl bit coll.±:ti -i t , a nd find

sclm ens as welL a; mu edncal appian ce uund iron hnioc ev,de, iUarj ii s’nic w tuer nil car oil for ti uP

optimal medicolezal death inje;nljtion



NAME Surcy B
Organ Retention Practiec

Occeitihor, 21)06

Prepared h> Randy llanuiick, MD, ChMr, NAME Dan Corniiiitsee

Introdueton

ibis survey v. ramS u;led at the rcqtics or NAN! E l’resi d 2n1 Join lIunsakcr. NA Ni

Ii ad hccii asked to ci 51cr aasi stanc a in Ohio, I era Ui crc Ii a; F ceo legal i tiu c:i about he

reLent ion ol organs such a brain

i% Ic lii oth

On I /29:06, a glob ii enia i w ss s In aS I N A ME members wi Ii eniai odd resses tin 1 Ic

(appi tnimiiteiy $61)) ‘She mail xi.k ed N k KS E mainl)urs hi compicle a bri ci’ oolinc Son ey

(shown below) Because lire s as short fur (he ri’jctl involved. a request was oiiije hit

he servcy he camptuted on on Lirgect hass.
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WitIin 48 Iinuis 117 respnnscs were received Irom offices in 41) d[lTcrent HHtILS, 3

Canidhn Pruvines. one AuiMIian Sink. nnd Sinnp:ire

Alborb
Al
AR
AZ
CA

______

Co
FL
GA
HI

__________________

IA
it

___________

IN
KS
KY
L.A
MA
Manitoba
MD
MI
MN

_________________

MO

_____

....

MT
NC
ND
NE
NH
NJ - - —

NM

___________________

New Saulli Waleji

NY

________________

NV

_____

OH

__________________

Ontario
OR

________________

PA

__________________

RI

______ ____________________

SC
SD

TN

____________________

TX

_______________

UT

__________________________

WA

_____
______ ______
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hit’ hiie.iI.ilrittii cii ciiireiitlv U,;c’cj nr5ieJurcs

Nt l,nriN ‘iiulical,c,,s ihiti orgiii is rtiincd

,\III, ipSy report :dicatcc irgail ‘s ii., re::uried

Emily verbil Iy is,,Iilid (i

ri’:)’ K ti,itii.d ii wriii 3

O:ltct (1C•: •l’hc I-el:’;’ ) 2 S

-

For Mnm.o:das Vie F:flar3I/ don’t U ng L. ice 155111! ‘4!:i t’r,, 13 Zii Wa L to nnt reto:’l enrc

or)Ons Ill Is nec’ssarj. in u2a tases 112 tinily may La tolJ of a neod to se what U0r

jf on so Is. TI I era’o no in Cr’ alp ran a chit a far this s stm —

Autopsy report stains that arçjori has Leon retained hr lurther studio: Noting ciru is sell and

Is evonli ti Itch erand ;,s alt eU or Ii n tpadrn nos

Have not retained organs Far yea. parCy because oF l:aL:l i 3500 p3rt!y hera re don’t tinve

0 Ii uurap II ,obrüst an Way
Notitinahon Is not made to next oP.kiri but the retention is motitirried ii tIm 0jtspsy repast. No

disco son ci wI ;nt wil I becot itt ci the Dma n Is pit in tic rrt pL__

______________

—

__________________

—

Atitopsy reporl indicates spec;:mr’l was ri&red Oain is hez for a Iost C rIDni is afler

cuWn,j kcal2iIwantsk

__________

—

Thlz statement appflos ont’y a n,el:coteaI autnpsios For ctiniaril (Thospital’) aulopsirs. only a

Ei2°fl that j’ircbindbrspedoHzoJ c:am.raton’ is na’Je

The (nily is riot;ñej that tine organ(s) 5/are reL*od ud than ibey are thsposod of rcutineI/

Di3pcst on occurs no hess than a year after the date ci Inc autopsy The oJtops repcrt also

iidcahis hot the organ was retared and that a debited cardiapnlfruhogiru’ or

neuropolhc:og:c& report will Follow Those reports are consIdered part or the crign& autopsy

jgjIJr[
—

Trio not,Iiatijn is sort ci ‘road oet,ieon the tines’ to that I say rea r, it and Fiat ratj.r;ucl

tssus aLa hold Ic, 6 nonhs Doesn’t go Into azpti:iI dotal but sufficient to char rose the

question in sonleona’s rind or For then, to sayI want th.s back’. rJot required by the vay Law

niows swing wnotcucr a deoirittd nmeounsary mr dna usia

Tins baa riot occurred In Vie pasi year However. if absalutc’iy necessary to rataI1 an ariiro

ZY1j!0Utd_cantacl tIm hmliy throtxrhihefunoralticinc and hcnriru!uirEdduw.u.

FU±letnUon is staled i, 3utcps rro?t CMucn Tartly ma or run, so1 gal a: trr fouo3i) Cl id

provision made to otliei*sn nobly lansily of retantnn or disposition. Retained tissues undergo

hospHat incineration accordinq to our schedule. —

,jyrpcrt notes reInhian but dacs not niake soecifo comment about reclaiming

________

Verbal natlicabon at retention and eventual dieposa by hospital v’fiei finis’ied: autops) reach

states organ retatnodlsectianed at later date. IF MN CASE, this by statute to covered On 10:1.

consented cases (i.e not lamilyftiospital request). all olforts to section at time of autopsy are

done nerd return rncjans ho bcci



to.) acjril’; ala rfftrje:d 3) nh, sii;’o, 5ej,lirrher 1.2006 F’ter;iju cjj,ct,ciier’fsl,nii h

fAicugr4riiiy -al least 2O’ hr car;l .aifopey-exn n aLan a J[upsics are vid,.ned and atso

rtoccirieiil’d by di ii a’ rd 3m’n photos - ard ii St 00 ca as we sc,rnefirner t ae up to 4 Eitl

1oluq;a1di :i.-i,!atda -aid completo n;sfcpaitichg/ of at’ oçj’ino •indi.dtiiq nrmil aid

;ibp3rual -aid anylnjiinc; ci skr and salt li;sd15 nib- Cezn;ipIio Iii[rruLrj arc p:iit of di:laited

an lopsy rpcrts CD ROM of pllnl:iq ri; hi; are stih fulled with tic final a u[apsj rep arts. In

Aiheicn or’s flra.n ease S v era lie f.), ily Win’ on Ia serif lb a l;ra iii to a nniitrpa Iho-aqisi lot

resnar, 0 we preirl-41l!y Eiijiid tie brain Fee inine’liaielj wlthy.il dab1 5 a niatber cI

policy we now plj’;u b_ic. alt Otfl-iri5 aid tissues iii Itie hioIaaci plastic and place lie

rntiit contents in (ho ca’ty 01 lie rlr,sear.o,l prior In r,rniyaI by tI,r: fnr:rar rhrorl_rrr. Dir initial

poll titer Ui.2 ilustitijItco of hi; r_ciir-chc ii lflJ% si!isi,,cioii by Itie Ilirertil rlrectar; arid In’:

la’nl as in,- coroners wa w irk with ha. a ril:;a hear I ppy-un na-.rst to tie Iaaiilieo -ui tIn

i-h ‘iii a y s tea I a -thu j the Inn oral dii ii oLin ciii 1 for’ an mi 1 rs vie 11w, Rio or )aruI

is hi ci by if a patholop ols viere being usari for ran ar oh, s [rang! / recanT, aid that ott

Ior’nsc paUioloaisls (allow cur prarilco -especiaLy giv:rJ [liii nutorieI qzeii U tire ret,qt.on of

03;i:IJ and l-n.cs by The nierfia air nIna a pracli;iiua uliarrey—at—law ann I P,now that such

sensational news can a ci:iit? detan a p1 ysici or; who is not only [;il .ly skille 0 bob a r; Iii3hl/

eif,iratod

Followod ;pjy teller

______
_________________________________

Tire aulupsy rap. I IrrdicIes hit Ihii organ or organs Iii’Je toni reTained It dous iuot stale thai

(ha organs can be claimed subsaquenily by inc Family If a family requests raUrn of the

iiiicisnd parts of (ho arçi cc cirgnrr:. we reLease liie l,sciir,fabtinir funeral nlinrtobr.

The family is notified bath verbally and in writng The verbal rufiflcaiion is macto Hrr.odiatel1

fotln-.ing Ilie aulopsy clIh&r ri persari on by phone Thea. liii parson, they a-a flu-den a form

whi;h reiterates wlial was jest d.scossad aol lIsts tie choices they bad They must choose

(one choice says icy cannot nia.a cho;o now, but must nobly us within 30 days of ihe

choice). sign and data the form I’ he diacussion is n-ado cer lie phone, a terra Is laud to

Cheat (usually va (Fe fu.ie:ut home) In cdl ‘or case, they noel sign and return the forte bolero

we will rolanac tire body Ia the funeral lionia

___________________________________________

Wt ally nuder muon on enhine organ, Bucaise ci the rrcenl leqal concerns in cur state.

sriould we do so we would notify the family and offer to make ihe or;an availablo fnhiaAluj

conipiehinn of our i!,aiijipi,ohigil

_________

— — —— . —

Currently, inform next of kia and ask them 11 hey wauti like (he organ bach Li hoc al a’ have

niedinl disnsnI at p hUn ci ate

Priau4 did not disr:lcjssn but no mentor of felanLon ws math. —

_____________—

Wt: now utilize a body releasa him [rat must be signe’i by the NOR pikw to release of the

batty in the Ft-I that indicates (not we retain issues and fluids iii (he normal course of business

and will dispose ol thorn in a nwJicr method itialess unbred cU,urwi-a by NOK

if retenTion (or adddanaf studies is irqiimod. ti “portion’ is reTained, list as Is routinely with nil

olhior organs cad thssticis hi the wet lffnraj stock cnritiiiit’t

IF retenhon for addifiorial sh,icties is requrci, o portnn is refalneci, just as is routinely done

with alt oIlier organs and hssues ri Ifie viol sterae slsc container.

The coroner r notified

__________________________________________ _____________

Practice is fbI to robin organs unless there Is dour reason to do so I lnwaor. 11 brain Is

re hal rIft (I - it is ii in i cola d in 01 alit an lo1pod or St lppsiridiniLII’ ruior I -

Unhil recently hare was no slandard ,here I work

Persana’fj, I tar enrs made r;n nieit;on or not licatian mciii began niciitioning organ

nafeni an within the final autopsy report, and later (Ito prefininary autopsy report. Most mcnally

I begam niolificahion of NOi in wrif:ng tsiilç; o form deisei by my superior Wltenovmn possible,

make that itrilihoafinu vn!ii;IfJy before fuiteral arrangements are i!!!i1La -— ._. —

Ruicitfian cuicl flu,tioii of braIn or other oman (rare) is lypicalfy niacin lit Ike nuli,lis’, reliort, bLil

4



Btaiii for currtflhl prlicliee

:_ ‘ii—>
T’cisi’iiti ftc it; titce

flidli $5

lie pa!ksIj_!Le LllnrlI!cd Iii lilt ‘isi wr?

‘IC; I’)

N,

I )c’is ‘jir stale low speiIicallv idliw ref eoii,ii iii;ii’nns I’:.

(3

Ni I)

I iii:;iire 35

ncrr:aian i ‘race Th€ orgir is csoseJ cit. I cher is 0 r;r a rq;:tr Lii: c

ennflonis:ccd1lflQ.ad.

____

F’e rii MI is ma .I that the or;al is ra .1 nod for e amirahno iii Ire a u topsy rapod 1 en Ve

aie s’aWd We csca ci ire rjr;no v,hro.1 ta:khg to the (antI1 Examph ta bran

reantd its n,ururn:nhcir exaoiinabon Sulancuoni e.ta:ninri!ion ci t ti br3ii rs,’!as

SLitemon maje In The roport 5rain. spinaf cord zn menn;es are rolatied Ii (an,ia ‘i la

neuro3lhcIogi: o.tamnaicn A m:tiori ci o:pita loba Is reurnod w In LI, body

A(:er reuropah s:3ckt ssJe is realnod (314 mjrqhs by p&icy) ron stock dosI;oyed with

Polenhar of be crgan lo nor! yori in lij,! aJ!ops, repa’I a:d a se; ro’c D’o Pe:r!

F on’ Stalin rj lb c :j; iii rehjh,crJ ha rea:o fur re len i an, aid etc. Id; ui ci s as iii ; of ih or j 1

is aikzt to tie case Ide

Eash o;!o;sJ repcr irc!j±1, (lii (uIiu%, : si&orer.i

R&TENTiDN
B;o u,i.y iurthi iissus, and pllyscaVtra:a mata.o!s titt n’aj be cclei (he eAaci

samples vary cy case) durin9 lie oxaminalion are rcuun€Iy hed 1a 2 Lye year penad priorlo

biciiazord disposal, unless Ireosiered IC C laharalory or oner OQCPC? by he Medisa1

Examiners Q(fl, Di oil ICVdi3rr rCiO,iS!d by so½at arra:Ia):no)l —

The iamy Is r alt fled Lien vie re’:oçnlze we wish it; re lair’ a, u njaci or liter cs.;ir;;;rial,on a 5-C

Is gi.un the opt:on Ia ch,l:ne w !h the cii iest hal Sonic inorrat:or p.3] be IcsnconilaLe.

Tricy nay resover the tissue ten the eani Is done. Ii cnrnina cases (e chad abuse) te

_____________________—

Ll,e lln’&rs;ly l;nsp’tri? flies! major ccarls a:e saed no not-h:altcn ii nn:i in county

coroners office aI crçano are usialy re!urnd tc the octiy and ecepticru are tiolad in autDij

trolcct

ii

tl) flhl%\Cl (I



cUin In I I’ ti

________________________________________________________________________________

The Fain!iiy hiilu.rea Act in Alberta 1retrrctu the reicntirn Of oriJaiJ provided [nil tillS IS daic

for tiio sot: pme nf s ,tshinjthe cads? o[4n_ -

________ __________

The law tpecifes t:zsue srnnipies me b’ reaineC but does rat spe:ti1 how tiny a e Ia be

cello- pracfce Ir: the Mariapa Counhj Office IF ra[cntion of lie selrrcn is icr an jbdn

otHer i-an rouUna flcaiicn poor to completion ci the cram (e g braun perirasion reueste

in wrifi q In el in ri ices the lire dsos Con is ir accc’Uarca -tln cf cpc ;r:l of a c’hr,r

hinFa:nr1 wi:to

Law allows reimitirin anti tnencjjwciiy d.spcoiian

_________________

—

I rarely rcf&n whrie organs flOil ,ors:ral p-ol:treice aid part lqpnsliiv3j to i-iw:ui; around

—

The Ions i:sl ci states toted atc-io is beca ice, ci’though prrnarlil ny nel colaa’ al.!u’sies

clone in tine Stilt, 40 to l5arepcrfarmod anni’alij In tie cifurstilles)

_______

Thto puflay impienented apprux:-rnateiy 2-3 unrs ago.

__________________________

Ficirida statute 4011 etlnwo ratenliali without notification anti desbuclicin a’tor I yeia viiI:nti!

nobiaton
Orguni and [is cue rehofon is req’ ilated by Florida Admirectralivo Code Quoslitin niimher tI iree

did not uffar Lire choice of slafub or aiiritiistrnlivrj ruin,, so I had to pick cifice potcy You can

ted fin FAD en tie at liii cite for ti;e Flori:la Medic-at_romncs Connosian

When saM;g a Lirauri or virliinly any otior Dry’tn tar ij’r sltdy. aIway put at least a small

section of [hi! organ iii.) he gil bucket to be raicased with the body Tns wny I can hunoslj

CAP qLndeiines Icr hcsp’Ln autopsy pradine proscribe rerention storag: and creratait

practices for surj-ai end aitepsy tissues AuU:cHly to pedant at nutapsy incudes he

inipliad ccnaant to follow those standard Dl COiC An autopsy dora tar a coroner or medlci

onmilier should fallow tie some consont guidelints; Vie shoufJnt ha Ia one standard for the

f’E, and another icr (a v:iy-consanted noopital cares if The practice Tar brab retent:on and

consultation is 1h3 çald-stondari Ic’ hospital corsi,nki cases, Uicn Uiai conic jvccoure

should he followed for ME cases Families si:oud not be able to soled ir:divitjriril cuzes are,

itwJL where lucy claim flint thisçukeisoviohiri.ctnMlij’ds.

The federal court ocisicn in Onto has iriade cia etictdIIl [3 s3,a eel reorgans.

__________

Ro3ijinI:)wdiesnteddrut:s_Oitenl.c?_ c- - —-
— —- — — - -

After recent events in Qua, we had a prnv:sion; writlon into MN I iw tLi: cc finally ajtt;orin,ri

the MEIC to retain and dispose of organs without specific knoI.leige or consent of WOK ihis

went into el(sci 7/1/06

____________________

-

_________________________

we’ve iineer had probte’ witti uar retention, hint usially do not keep tie weal-’

My forensic autupsy case load far the year is currently up to 2 (y.1O4___

__________

Hoff cohen of he legal WOK is a best palicy but we crivor 20-25 counties some mat are’

150 mi’ez from hero Local MEs receive no t’alning n OME and vie saWcoi knav who tte

jjOX is no! evunaplano Jot inn the Repwt of inveshtifrn

___________

ft io very lmnflortait to unto that the Ray:it College of Patialugota of Loridorm. U 1< and the

Faculty of Poftiology of the Royal College ci PIiys’aan ci Ireland hart, perfarnied exhauslia

ilivesl1;at:.sns related Ia ha issue of DryZJl and bssue retonturi by palbologists nIurin liosotai

and coroners autopsies in Fact there have licon uproar inn boLh UK and Ireland regarding such

retnntion of argansespectaily cpven he fact that families were never aware uf such lilac-lice by

poUicukigjt,_________________________

_____________________________________
__________________

We ahia in!c:rrl Ci2? Lirilty i, Iutt!7 II All Ucotir, I: kept for hisiolagy nn:h they 1:,-:u Pro

cwtirai in muchinit that [mu (et tissue onlyl when the case Is ronipluted —— —

These wur& the proalices before I retired lomu there this tract slirnunar

Roarding quesfion 8 NY law does not speciftatty permit retenicn of orpan(s) However, in

one instance ninny years ago, Ito Hass3u County medical exanner was sand fur rulairutin, a

b&n wit! uctit Fnmmyrnriserit The suit failed. I know of en otter ktuniatiori in NY.

—

(I



Vie nile he citge In ,nJj tirJ: Fcrhra Ct3’r:’! Co ri ru”rirl cfQ C5 P—r -

lathe. Ii rile ve;i Ito riat;EciGcn or n’:ii,n. at Ihsin ire aUrjy rrijj2j,____________________

Ow auInpsie are sent to St Etzahcht Hopiiat in tlorllrurn icmtucl;y so we loitow ttrtai:

polides. —

Following Ha nay et at we bogan sendog letters to iamij mentero after the outipj Indicating

that we s isd lissuel jid a•id that tliel had a (gLit Ii them [we do not hear from NOIK, we

cremate the Ii33:i03 We only receri:lj svJced to ln:orrsrang it ir,tn the hnIj roteaso terra

Our au5sy repod ran ni.vnys sLited aitI;ir, tt’a cnle( of thri report ttia the brain weo rd in

(afltai.i to 1w ea’nnadai a later data and jncnde Inn (Sate of ezannatlon if we saieJ a brain

Policy trnpkrnonlad as a direct result ni recent aclieno fl the Dl ia court systcm ConcerilIrig thin

icsuc

________

________________ ________

Palicy iniI.CTio ‘il as a dioct rest Of reccrrl art 051 iii tire Dine coal s/51e1 can cern’ ig hi:

I was sued hr at egerily sioalitg C1i. tt autopsy eccl sat “t heal cra tin Uln.;k &‘ac:t. 1i:o

case was dismissed with pr urli:e Currently bore am no specific regulation: In SC ri iernhig

gnnrwntion that t au anirc oL ——

Internal lnierbry system aid Sid Ups rrocndtre in ptte to track rntnfltnn and disposal.

Onspas& as per pathciairat ni.ihrnI: In i;aspda’t —

The ArrneJ Forces Me1cat Eamne System I buy gubtt1 uaparsod I KO ra other M office,

Ybkelykqejdiifewanswrsfrornus!ndprkaUj -- —

___

to retain mnnlioasd in law fh norton of disposal

Nciprntterns ir 31L1._______

________________________ ______

Wa hce had a case aganot oar ati’ic’a in the post arid lao docisort was made that v,ti were

able Ia hctJ lnfi.za for ceba-prinahon of COO I lowevor. Ike fnepcl) issue was never

addressed anJ I tank that Is what the ohio Issue Is So far I haiai’t made cry changes to our

cur ant pJyam anxious watinjeoh,ooisinn —

Washington State Law
RDW 8053 106 -

ALtt:psic 5, posI nicrrtr ru a — Malysres — Opinicr;5 —. Ezdc:ice Ccsts

It) any case ssr:uj, an ta. ripsy or po iii 2dm a ir p eriorn;cd trio coroner or in eJica

e.a fliTter, upon ale or icr own auUturj[ or upon t, ic request ci he p se:iilirq attorney or

a It or low unto Ice rn rail a iii icy Ii a ving in flsdn olin ii ray rn eke or rat iii e to In n ;lda an not yss

of lie shimac[ con trials, blood or organs, or I; s suns of a docecisid person anti secure

piJ&Js uaal op’ion ttc’ejjj u:rc1 rota.n ci du,j;i at any spec. ‘Tians 1 rg.1 is or t:.e

derricired winch ii his o- icr rinsoretizi. are desirable e teedlul for anatomic baciehcIujza

cheirca’. or Ia.coagical examnahco or upon Im’uI re;uesl are needed or desirer: to’

cAdence to be presented In court. Costs shat be lame by hi county

[1993c 228 § tO 1S187c 33t § 53, 1975-76 2nd ex.s c28 § I, 1353c 18U ID Formerly

R0W8908 1C6J

TItle Is an tinucual event, I cut 95% ol brains without fiaation, and rarely keep uttlire 0939)

jaflr!nLttr to becmriu an issue.

_______ ____________

There was a legal acliort regarding a retained organ rriv.alvtig a prior mr,d.cat eamine hat

interned our current policy and preterunces. —

__________

I was tamed in Richmunid, VA and worked in Milwaukee County, WI We did it the sonic way

Hero ar.d to my knowiedqe. never had a problem. I ha’ien’I had any Lrouc here. elmer.

7



C V. illilil V,I_II sI:Ii_.3IXLj__jIHi CI

Albarta

AL
AR
AZ
CA
CO
FL
GA
Hi
IA
IL
IN
KS
KY.

No noiflcallon In Aulopsjflepcl

x
x
x

________

x

___

x

K
y

x

__________

x
A
‘C

x

x

In Vkitinq

x

Verbal Other

x
x

x
xx

x

K

IA.
K

x
x

x

MA
Manikjba
MD
MI
MN
MO

x
x

x
x

x
K

K

A

K

‘C

K
x

trr
NC
ND
NE

_________

NH
NJ
NM
i4t4 Scum
Wa)ua

A
‘C
‘C

x

x

NY A —_______ K

NV
OH A — .*..

OnLa’ic ——
K

OR X —

PA
X

RI X
Sc x

so
J3naQ9X -

TN —- A K

TX —
— K A

VT A

Vt
A

WA X xx

WI i x 1x

S



ih’LLLLbi½Lth-t Uh.d:kHi__flh:;,W’ dJi).;rIJ!dJIc)ImJ: IIfl!

Yes No Unsure

Aba’[a K

AL

___________ _________

AR X

_________

AZ

__
__ ______

cc’ x

_____

V.

CO —

x x
FL

______

X

_______ ________ ___________

GA X

_________ ________

HI

___________ ___________ __________

A X

_______

IL X

__________ __________

______ _______________

x x_______
KS -

X —_____

r__ ---
x ——___

L
.MA
MaNiobi
Mb --.

x —

Mi x — x
MN -

MD X

ttr
NC —— -

X

NO — - —

NE V

NH - V -
—

NJ V

NM -

-

lie? 52Ib Vfl-,z
- —

NY K V -

NV
OH V

Ontario
OR V V

PA -

a_
Sc -

V

SD —

V

a_____ - - - -

TN - V

TX

_____________
_____

UT

_______

V

Vt —
x

WA

_____

_____x -
—

WI —- V

tmose wii Ii iio liniw er responded to the survey heibre Quesliur B wa ridded In the

sun-cy

1)



Concltnion

• Information wto nbhiinl from at leos one r’:ponder 1mm 40 ales ond 5 flcn

US jurdictons
• It is nl unen mmon p met c that lirni lies are NOT :101 i tied whon an t’rgn

rctaincil, nad it is rd Miveic Lnt,rnmor hit imHis are spceiflznl ly in iort;d

kcrLwlly or in writing (ol)nx than menlion in an natopsy repoil)

• It appears that iuoc responclrs ItLive not Iangd their practices in the past yea:,

&though nl,nul 16% have
• Ic tippeirs lint at lcat 17 ttite; have liw that allow retention of orjtons lien

need cc, Lw it aNt) appears thaI SLOPC res iondrs were unsure or thc V 0(1 I1 UI

their state bw while at icait 10 slates arc r2poned NOT to hace law, pxifieatly

allowing retention oforans
• flifico pal iy and prsor. Al pra:tic preferc:m:cs cacS play ml as in how uta1iJ

organs HtC managed

• Comments suggest that sonic areas have reduted or eliminated Ike retention of

whole ornns
• Practke.s arc rot necessaaily uniform within a gi’ven stale

ID



NAME Survc
Organ Rctcntion Pnclicc

December, 2014

Prcprcd by Kathryn llicIin-Pinncri, MD, Chnlr,NAME :id live Organ and 1 lisue Retenlian

Co iii ml It e e

Introcinerlon

Tit’ survey was cvnJjcld at thc requal & NAI’.lE Proshloni Greg Dr,1s, MI) NAME had hen

osked to ofbr ns;ijtAacc in N yC, v here Ihere have been I?aal issues hauI Lise retciti’’ri oThrgors

ns brim

Methods
On I Z’OS/ 14, a global email was sent to vi N AME mcinber with comB nddresses on lilu

(approximately 1200) 1hz emnil nked NAME members to complete a briel survey (sInwn hotn ).
Bccnu:e time wos shun Or time praj:t frvolv ed. a requcs: was jinale unit We survey he eompicct on

on LIigenl basis

• Does your office require armni before who organs can be retolod1

• Does your oHce notify the ND ut does not need porrni5siDn) prior to wtole crgn reteslicri?

If so, how dD you do it?
IF not,i; there spe:If;cworingin yDur policy/proceiuremanua! olaw tht states ycu do not need tO notti

(he t,OX?

• — Has your olflce had any leedbac.[egai problemi regarding organ/tissue retention? V so, piea;e provd --

InFormation.

Results

Responses were receIved Dye/a S day period. 69 responses were rec&ved fiom oftcestn 30

dfIerent states, the AEME, 2 Canadian Provinces, Puerto Rico and Italy.

AF ME
Aberla

AZ
CA
Co
CT
DE
FL
GA
HI
IA______________________
ID
Flay

__________________

KS

______ _____________

KY

_____ _____________



-

f *

-

9’.

LA
H

MA
*

RAE
MI
MN
MO
NC
NJ
NY
OH
OK

OR
PA Th’
Pueb flieD

TN .

S

TX
WA
WI

]1!te4sth11IThirrca1h jucchai
No funilly notiflention if an orga, is retnned: 52 4

1-arnily is eib,IIv flOlliLtI. 15 7 H
Family is notified in Writin 2

Feed nack rc c iv ed rid eLites ci ispleasuru by sonic N OK when noli fled uhc’u LI he org an retention

Most elect to h:ive the organ rentined h) the otlice Ibr disposal.

.4-
ConclusIons

• Iv Ic orilIlon c a cihiLained from tit cost one rcpondcr from 30 sLows. the AFM F iiiid 4 non-US

juiisJictiois

• Most responders (75°1,) do NOT riot i fy the next at kin (NC) K) when ci whole organ is retained

alter the iuIopy
• Responders that don’t notify the NOW. cite stittutc’lws specihically addressing orgnn’iissLre

relentitin and/or mention this in their oThe brochure, ehste or fonm gR en in the Ijncral

director when the decedent is released
• Fee1buck suggests that um NC) K are upset about both the rd ciii inn of the organ arid hit

not i flcntion
• Prod lees are not ii ni Form st’ith iii a g c-en stale



i1zI.
Office of Chief Teephcna 212.447.2135 Far: l244?.2331

• Medical Examiner EmaiL bsanipoocnie.n,cgc.
OIlIeI& Wobiila iI1rwir;Q

December 6,2014

Dr. Grajorj Da’ia
Prssident
tIahoa Assocao, a’ Medical E%amlrers
314Th Arrow Lano
Marcel no, MD 64358

Dear Dr. Davis,

Thank you very much for your generous assistance along with the other leaders arid members

or the Nalbnal Assacialon of Medical Examiners regatdng the Shipley decision deaing wHh

organ retention at autopsy by medical examiners In New York. We are hopeful that our

combined ehars will result In the reversal o’ this da:sion to tho significant bene[t ci decedenis
fathes and the medical examiner co.rnmunty. II has been our experience that the SPiplay

decision has had broadly negaffve a9d burdensome Impact on the grieving families who-n we
serve as well as drect negaUve ope’ational effects for the NYC Office of ChIel Medical

Examiner.

Fi’stly, the negative Imoact to decedents’ lamilies has been seen In many ways, both emcl!onai

and practical. The fact that an organ has been retained from a loved ones body at autopsy 15

very emolional!y dffi:ult for iarnlies when presented wLh lhi5 information. ThIs is compounded

by the decIsions famlies are then forced immediately to deal with regarding their wishes for

dispoeltion ci the retained organ, which has proven overwhelming tar many. In fact, In our

experience over 60% ci decedent’s next of kin decline to clahi the retained organ eIther by

direct choice or by default in ultimately bong unable to decide what ohoice to make regarding

their Iam:ly member’s retained organ As a practical matter, those who choose to cloWn a

retained organ after examination ci The organ Is complete but aso after the decedent’s body has

been released and buried will incur addItional expanses From a luneral home, Many who have

chosen to claim a retained organ ultimately do not do so given the financial implications. Among

all families notJied of organ relenhon, a large number indicate that they regret knowIng of the

retenhon at all and are Ill-equipped to make the decisions necessary at the time. Many who are

notified ci organ retention and choose to claim the retained organ state that they are doing so

as a matter of guilt, sensing no alternative ence learning of the retention of an organ from a

loved one. Theso issues clearly add to the dMiculty ol an already difficult moment in the lives ci

suniMng family members.

Secondly, the NYC OCME has been forced to doal with the ramifications of the Shipley decision

across numerous agency depariments. Complex and Limoly notification systems regarding the

InItial organ retention, notilication of next ci kin, and disposition options chosen by families for

retained organs have had to be established and appropriately slaffad. Outreach efforts to locate

and notify next ci kin musl be undertaken if next ci kin is not immediately known, despite the

involvement of friends or significant others who would Immediately claim a decedent’s body and

provide burial. Coordination of efforts to comply with Shipley and to appropriately deal with its

implications for Families is time consuming, labor Intensive end dlfhcult to managu affectively.

The signifIcant workload burden Imposed on aCME stall by Shipley is eclipsed only by the

increased legal liablhty it Imposes at eli levels. The nalure of the organ retenUon process and

our of torts to honor tamHy’s wishes wh:la adhering to this law leaves no mom br human error;

yet, the complexity of the required systems of notifications, updates1 reuniting of organs wIth



dooodiIs’ bcdiaa, ek s3ts p tha possibiBty (Dr S gni1ian1 errors or oversigho & many
whbh may dvorsoy imptt famlho, Errora auth as lafluro to noily a lantly ol on organ
raiention b&a’a relaasa di s bvd or eaase cf a dn-adanVs bady wiihou thc r&&nDd orgaa

ra:unWi by Iho iari1 a a rot cry apsr.i;;ri:itily dhosing b fdrn.o bj o-c tic Giue

ci c:M IiLyior a:npnot Ihn e;&c’) Ic’ akflian ta bang pbII; r-yatbra nioh!T.ara ft’ Shi

riadical oxnrrnors

Wa sVcngy fuel hal rho Impact or SIi!pluy hat bn IJrlhermly nnjafl,o with ninny unialanwJ
con5aion:as br both Iam!os or d•3:odants and far niadital oamino:o. Again, wa EltO grutcf.il

to tha tlt:onal ADGoDlatica ot Klcdal Eair.r1or (or your coEoj’ahLy and tpport of th: ilic
DOME in t[ia appca’ at lh cb:bbn U I may Lu at a:ldHIc;na osni uco In any wy

Ioa 111)0 lo co3!lat inc thchy.

S ncarolj

.1 c ‘Cc.%I.7)rt -- -

Barbara A. Sampson, M.D. Ph.D.
Chisi Madica’ Examiner

f

Graham, M.D.
AcCrn1 First Deputy Chist Meical Examnar

ar



AFFIRMATION OF SERVICE BY OVERNIGHT DELIVERY

JOHN C. FIUNSAKER Ill, an attorney admitted to practice in the courts of the
State of Kentucky, affirms the following to be true under the penalties of perjury:

On January 21, 2015, 1 served the annexed Amicus Brief upon

ZACHARY W. CARTER
Corporation Counsel of the

City of New York
A homeyfor Defendants—Appellants
100 Church Street
New York NY 10007
(212) 356-0840

AMEDURI. GALANTE & FRISCIA, LLP
Attorneys fbr Plaintfc-Respondents
471 Bement Avenue
Staten Island NY 10310
(718) 442-9000

being the addresses within the State of New York designated by said attorneys for that purpose,
by delivering three (3) copies of the same, enclosed in postpaid properly addressed wrappers, to
an authorized UPS collection agent for overnight delivery.

Dated: New York, New York
January 21, 2015

c
JOHN C. HUNSAKER Ill

L
On this, the 2 day of L’. h LI Ct r “7’ , 2014, befQre me a notary public, the
undersigned officer, personally appeared ôfliJ C I K , known to me
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument, and
acknowledged that he executed the same for the purposes therein contained.

In witness hereof, I hereunto set my hand and official seal.

NOTARY PtIBLIC

My Commission Expires:




