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COURT OF APPEALS RULE 500.1(F) DISCLLOSURE STATEMENT

Pursuant to Rule 500.1(f) of the Rules of the Court of Appeals of the
State of New York, Amicus Curiae, the National Association of Medical
Examiners, ("NAME”) states that it has no parents, subsidiaries or affiliates.

STATEMENT OF INTEREST

The Amicus Curiae, the National Association of Medical Examiners
(“NAME"), is the primary professional organization of forensic pathologists and
associates in the U.S. It was founded in 1966 and has since expanded to include
medical examiners and coroners, medicolegal death investigators and
administrators throughout the world. Medicolegal death investigation is performed
by coroner and medical examiner's offices to explain the occurrence of
unexpected, suspicious, and violent deaths and to prevent premature death in the
living. Often this requires an autopsy, which is performed by a forensic
pathologist. The scientific and medical explanation of the death may be necessary
to support criminal or civil litigation, allow for estate settlements, and ensure that
insurance companies make appropriate payments. Forensic pathologists may
provide key testimony that will permit the incarceration of murderers and thereby
prevent future murders, recognize the death of a child to be from abuse by a
caretaker, explain the industrial hazard of a death at work, reveal a previously

unrecognized genetic disorder that will affect others in a family, and identify



human remains from a mass disaster so as to allow closure for the families. The
Amicus recognizes that the current litigation will have implications for the practice
of medicolegal death investigation nationally and internationally.

INTRODUCTION

The primary function of medicolegal death investigation authorities is
the determination of the cause and manner of death. It is performed in the public
interest for criminal justice, public health, homeland security and civil
administration purposes. A fundamental tool for the determination of cause and
manner of death is the autopsy. This case involves the retention of the brain of a
child by the New York City Office of Chief Medical Examiner (*OCME”), after
autopsy and return of the body for funeral services, in order to conduct further
studies to determine the cause and manner of the death. The family subsequently
discovered this retention and brought this action. The City is now appealing the
lower Court ruling that the OCME has an obligation to return organs based upon
the families’ right of sepulcher, and that this obligation may be satisfied by
notification of the retention. The new policy instituted by the OCME to comply
with this decision has been onerous and burdensome, and has caused grief to many
of the families so notified. It is of concern to the larger medicolegal death

investigation community that does not agree that such policy is necessary or
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beneficial and, indeed, believes that it is detrimental to the interests of NAME

members and the public.

ARGUMENT

L. MEDICAL EXAMINERS HAVE A SUPERIOR RIGHT AND MEDICAL

NECESSITY TO CONDUCT AN AUTOPSY AND RETAIN TISSUES AND
ORGANS

Medical examiners and coroners are notified of cases that fall under
their legal jurisdictions as specified by state law. Cases of death investigated by a
coroner or medical examiner’s office may result in a determination that the death
does not fall within its statutory jurisdiction, in a death certificate issuing with little
or no further investigation, in an external inspection of the body, or in a complete
autopsy.

The complete autopsy, at a minimum where possible (absent severe
decomposition or skeletonization), requires retention of various body fluids for
potential chemical and toxicological analysis and of various organ and tissue
biopsies. In fact, the primary purpose of autopsies, whether a private (“hospital™)
autopsy or a medicolegal (“forensic”) autopsy, is to grossly examine the organs
and tissues and to sample tissues for microscopic examination and laboratory tests.
A complete medicolegal autopsy will include the collection of biological

specimens. Typically, blood, urine, bile, eye fluid, portions of liver and gastric

contents are taken for toxicology.



Samples of tissues are taken for microscopic (histologic) examination,
to include a “stock jar” of specimens for future use. Tissues immediately
processed for histologic examination will be contained in paraftin blocks and
microscopic slides. Specimens may be obtained for microbiology or other clinical
testing. A dried bloodstain may be collected on filter paper for potential DNA
analysis. Hair exemplars and fingernail clippings may be taken in cases of
suspected homicide. Vaginal, oral, and rectal swabs may be taken in the case of
suspected sexual assault victims. It is not uncommon to cut out and retain the skin
around a gunshot or stabwound. Brains, hearts, other organs, or blocks of tissues
may be taken for special examination or retained for their evidentiary value, where
deemed appropriate. Where jurisdiction is asserted and a medicolegal death
investigation is made but an autopsy is not performed, an external examination
(“inspection” or “view”) is performed, and collection of biologic specimens
(usually for toxicology) is often done for toxicology testing. In fact, the collection
of biological specimens during medicolegal death investigation is necessary, as
documented in NAME’s Forensic Autopsy Performance Standards: “G(26).
Specimens must be routinely collected, labeled, and preserved to be available for

needed laboratory tests...,” and in the NAME Accreditation and Inspection



Checklist: “C(6)(J). Are specimens routinely retained for toxicological and
histological examination during autopsies?” [See Addendum.]
| Biological specimen collection will vary somewhat from office to
office and case to case. The forensic pathologist must necessarily make decisions
about the need for an autopsy as well as the need to take, test, and retain biological
specimens as a part of his or her medicolegal death investigation. This role is
properly that of the forensic pathologist performing the autopsy, as he or she is in
the best position by virtue of education, experience, and responsibility to make
such determinations. In fulfilling their legal mandate of serving the public interest,
medical examiners apply their professional expertise and judgment, bring the
greatest scientific knowledge to bear on evidence as resources permit, and engage
in full and unfettered investigation and consultation of sudden and/or unnatural
deaths, potential crimes, and possible threats to public health. Some decisions as
to whether to conduct an autopsy and perform certain tests are formalized in
written policies, while others are case-dependent and made at the autopsy table or
after further investigation. This professional discretion should take into account
the interests of society and those of families.
The fluids and biopsies taken at autopsy are routinely retained by the

medical examiner or coroner after the body has been returned to the family. Such
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biological specimen collection should not normally affect fumerary viewing.
Standards in the forensic pathology community require retention of wet tissues,
pérafﬂn blocks and microscopic slides for substantial periods of time, because it is
not uncommon to have to go back to the tissues for re-examination and re-testing.
Some issues that require testing do not arise until trial preparation, during trial, or
upon appeal. The College of American Pathologists’ (“CAP”) materials retention
standards for forensic autopsies require a minimum retention of wet stock tissue
for one year, bodily fluids and tissues for toxicology for one year, and paraffin
blocks, glass slides, dried blood stain or frozen tissues for DNA analysis
indefinitely. [See Addendum.] Similarly, NAME Inspection and Accreditation
standards require retention of toxicology specimens for at least two months in
routine cases and one year for homicides, for formalin-fixed and paraffin-
embedded tissues for at least one year, and for glass microscopic slides
indefinitely. [See Addendum.] Organ and tissue blocks are often kept until they
are fully examined, the autopsy report is issued, or the criminal prosecution or civil
litigation is final.

A forensic autopsy is not considered complete without a full gross
examination of all the intemmal organs, including the brain. In selected cases,

brains, hearts, or other organs and tissues may have to be retained by the forensic
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pathologist for fixation in formalin for enhanced examination, other special
processing, or examination by specialists. This is not only the usual and customary
pli'actice, but it is the necessary scientific practice demanded by the forensic and
legal community to perform its duties. The retention of organs and tissues and
their preservation in specialized solutions provides the forensic pathologist with
the optimal conditions under which to examine the tissues in order to identify
diseases and conditions that are the cause of death or are medically significant in
other ways (e.g., potentially inheritable). In many instances, these diagnoses and
conclusions would be challenging to make through dissection of organs that have
not gone through the process of fixation. Unfortunately, in the field of forensic
medicine there is usually no second chance, short of disinterment (where the body
is not cremated), to look for a disease finding or other pathology that may have
been missed.

This case involves the retention of a whole brain. Whole brains are
the most commonly retained whole organ. While brains are not retained in every
case, most medical examiner’s offices routinely retain brains for examination in
cases of known or suspected neuropathology. Brain pathology is involved in a

significant proportion of all deaths seen by medicolegal death investigation oftices



and is often the critical or only pathology in such deaths. In fact, an autopsy is not
considered a complete autopsy without an examination of the brain.

While brains can be examined fresh, there is often a need for a more
careful “neuropathology examination™ after “fixation.” Fixation in formalin fluid
for two weeks renders the gelatinous brain sufficiently firm to permit thin
sectioning. It takes two weeks for formalin to penetrate and properly fix the
deepest portions of the brain. This fixation process, followed by neuropathologic
examination, requires retention of the brain for a period of time that typically
extends well beyond when the body has been released to a funeral home following
autopsy, which is usually a day or two after death. Brains are retained and fixed
for neuropathology examination in seizure disorders (where the focus of
abnormality can be subtle); some cases of blunt force trauma to the head; gunshot
wounds and other penetrating injuries of the head; child abuse; ruptured
aneurysms; arteriovenous malformations and other cranial hemorrhages; vitamin
deficiencies and metabolic conditions; and suspected parasitic, infectious,
cancerous, developmental and congenital disease of the brain. Complications of
medical therapy are also among the indications for a formal neuropathology
examination. Retention and close examination of these specimens may make the

difference between a suicide, accident, homicide, or natural death determination.
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Authority for the taking of biological specimens from dead bodies
during a forensic investigation is the same as for the performance of forensic
at-]topSiCS. Autopsies and biologic specimen analysis are merely components of a
full medicolegal death investigation. Each of these specimens is collected or
retained specifically for cause and manner of death determinations as well as
evidentiary and forensic investigative purposes. Failing to retain and process
tissues in a proper medical manner would do a great disservice to the families of
the deceased, who are often anxious and upset over the death of their family
member, as well as the public.

Finding the accurate cause of death is vital to the healing and grieving
process. [If these diagnoses are lost because of inadequate tissue retention and
preservation, the cause of death may have to be certified as “undetermined”—
leaving questions unanswered and no sense of closure. In those cases where the
cause of death has been ascribed to an injury, but in reality is due to another more
compelling natural event, a specialized examination with careful attention to detail
may be the only objective data that spares the innocent who is accused. Likewise,
for the family dealing with self-imposed blame in an apparent suicidal or
accidental drug overdose, where drug levels are often difficult to evaluate in a

vacuum, only a detailed autopsy may shed the light on a reasonable alternative
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diagnosis. This authority of the medical examiner or coroner to take and retain
ti.ssues in a forensic autopsy is authorized as a public good and has been found to
b;: a superior right and takes precedence over the objections, if any, of the private
wishes of the next-of-kin. Albrecht v. Treon, 617 F3d 890 (6" Circ. 2010);
Waeschle v. Dragovic, 576 F3d 539 (6™ Circ. 2009); Picon v. County of San
Matco, 2008 U.S. Dist. LEXIS 111416 (Northern Dist. Cal. 2008); Macrelli v.
Children’s Hospital, 451 Mass 690 (Sup. Jud. Ct. Mass. 2008).

In this case, the lower Court recognized the right of medical
examiners to collect and retain tissues and organs. It wrote: “A medical examiner
or coroner has the statutory authority to perform autopsies under certain specified
circumstances” and described “the discretionary decision of Dr. de Roux to
remove and retain Jesse’s brain for further neuropathologic examination, an
unquestionably legitimate and legally authorized procedure during an autopsy...in
the same manner as the testing of other tissue samples and bodily fluids,”
concluding that “the statutory powers and discretionary authority of the Medical

Examiner’s Office are extensive.” Shipley v. City of New York, 80 AD3d 171, 175-
76 (2d Dep’t 2010).
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II. FAMILIES HAVE SUBSERVIENT SEPULCHRAL RIGHTS BUT NOT FULL
PROPERTY RIGHTS IN THE BODY

In very early English law, dead bodies were treated as property, but
this notion was found to be contrary to “every principle of law and moral feeling”
Jones v. Ashburnham, 102 E.R. 905 (1804). By the middle of the nineteenth
century, it was reasonably well-settled law that bodies were not property subject to
execution of a debt. R.N. Nwabueze, Biotechnology and the Challenge of
Property: Property Rights in Dead Bodies, Body Parts and Genetic Information,
pp. 44-46, 56-66 (Ashgate Publishing Co., Burlington, VT, 2007); V.W. Weedn,
M.T. Holdsworth, A.M. Barron, Legal and Ethical Considerations in Forensic
Pathology Research, Academic Forensic Pathology, 1(3):288-301 (2011). Thus,
the common law as inherited from England specifically held that there is no
property interest in dead bodies. American courts were unhappy with this British
“no property” rule and invented the concept of “quasi-property” precisely to
circumvent the effect of this rule. Nwabueze, supra; Weedn, et al., supra; Am Jur
2d, Dead Bodies. Without having to declare the dead body to be property, the
quasi-property concept permitied plaintiffs a remedy for mutilation of a corpse and
other wrongs. This concept involved the next-of-kin’s sepulchral rights to

determine the time, place, and manner of burial and the right to have the body

delivered as it lay.
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Bodies and body parts are not owned or conveyed in the usual sense;
only the next-of-kin are entitled to them and they are possessed merely for
cilstodial reasons of burial. Whitehair v. Highland Memorial Gardens, 327 S.E. 2d
438 (Sup. Ct. of App. W.Va. 1985); Diebler v. American Radiator and Standard
Sanitary Corporation, 92 N.Y.S. 2d 356 (Sup. Ct. Erie Cty. 1949). The primary
legal causes of action of next-of-kin are for intentional tortious action, such as
desecration of the body or interference with burial, rather than conversion or thefi.
Bodies and body parts cannot be levied. Statutes prohibit their sale for public
policy reasons. In Culpepper v. Pearl Street Building, Inc., 877 P.2d 877 (Sup. Ct.
Colo. 1994), the Colorado Supreme Court explained that a dead body is not
commercially transferable, has no monetary value and, therefore, is not property,
and rejected an action for conversion.

Courts have also specifically avoided finding parts of bodies to be
property in the few cases that have squarely dealt with the issue. The Supreme
Court of California in Moore v. The Regents of the University of California, 793

P.2d 479 (Sup. Ct. Cal. 1990), declared that;

[the] statute’s (California Health and Safety Code)
practical effect is to limit, drastically, a patient’s control
over the excised cells. By restricting how excised cells
may be used and requiring their eventual destruction, the
statute eliminates so many of the rights ordinarily
attached to property that one cannot simply assume that
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what is left amounts to ‘property’ or “ownership’ for
purposes of conversion law.

The Court held that the patient had no proprietary interest in his removed cells and
thus could not sustain an action for conversion, and noted its concern over the
negative impact on scientific and commercial activities of public interest that the
alternative holding would have. The few other reported cases on patient rights to
tissues are in accord with Moore. Greenberg v. Miami Children’s Hosp. Research
Institute, 264 F. Supp. 2d 1064 (SD Fla. 2003); Washington Univ. v. Catalona, 400
F.3d 667 (8™ Cir. 2007); Evanston Insur. Co. v. Legacy of Life, Inc., 370 SW3d
377 (Sup. Ct. Tex. 2012). A holding otherwise might impinge upon the larger
biomedical enterprise. Societal interests in organs and tissues, which include the
need to determine cause and manner of death as well as research purposes, rise as
the private interests of the families fade.

Accordingly, the lower Court herein observed: “New York’s
jurisprudence has long recognized the interest of a decedent’s next of kin in the
remains of their decedent, and infringement upon that interest repeatedly has been
acknowledged to be actionable...As frequently formulated in the case law, ‘the
common-law right of sepulcher gives the next of Kin the absolute right to the
immediate possession of a decedent’s body for preservation and burial, and

damages will be awarded against any person who unlawfully interferes with that
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right or improperly deals with the decedent’s body.” Shipley v. City of New York,
Sl-l[)!‘a, 80 AD3d at 177.

| In general, a body is not to be mutilated, disfigured or otherwise
abused, so that a proper funeral may occur as desired by the family. N.L. Cantor,
After We Dic: the Life and Times of the Human Cadaver, pp. 43-44, 60-71
(Georgetown University Press, Washington D.C., 2010). However, it has long
been recognized that autopsies are permitted. In the case of a private hospital
autopsy, the next-of-kin give their consent for the procedure. In the case of a
medicolegal (“forensic”) autopsy, authority is given to perform the procedure on
behalf of the public for their safety, even over the private objections of the family.
That an autopsy is not a willful desecration or disfigurement has been judicially
recognized. Farley v. Carson, 8 Ohio Dec. Reprint 119, 1880 WL 6831 (Hamilton
Cty. Dist. Ct. 1880); Gray v. Southern Pacific, 21 CalApp2d 240 (Cal. Ct. of
Appeals, 1¥ App. Dist., 1937).

Medical examiner’s offices recognize and are sensitive to the
requirement for family viewing in funeral parlors and make efforts to
accommodate this need. The classic “Y” incision is made specifically to permit
funerary viewing. Decomposition or massive trauma may prevent a proper

viewing. Regardless, with the return of the body by the medical examiner office to
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the family, the sepulcher interest of the family is met as a funerary viewing can be
accomplished where possible. Thus, autopsies are not considered an unlawful
interference with the sepulchral rights of the family.

IR FAMILIES HAVE NO REASONABLE EXPECTATION THAT THE BODY
SUBSEQUENT TO AN AUTOPSY IS ENTIRELY COMPLETE

Because the absence of a brain or other specimens will not be
apparent during a funerary viewing, families may believe that they are burying the
entire body with all tissues, but this is simply not correct. At least some blood and
tissue is inevitably lost during the process of an autopsy, and fluids and tissues are
specifically retained for examination and testing. It should be realized that blood is
a liquid tissue and microscopic slides contain thin slices of tissues. Analogous to
cut hair on the floor of a barbershop, blood, urine, saliva, and purge fluid may be
left at the scene of the death or lost during transport. During mass disasters,
portions of bodies may not be recovered. Some blood, other fluids, and small
fragments of tissue may be washed down the sink or blotted up and discarded with
biohazard waste. There will even be residual fluid in the needles used for sample
collection. Testing may involve consumption of the specimen. Thus, it is
impossible to truly return all biologic material to the body or to the family after
autopsy. All medical examiner’s offices keep fixed tissue specimens for histology,

paraffin blocks, and microscopic slides for at least a period of time, if not
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indefinitely, and standards exist in the community on this point. Therefore, the

autopsy process is inconsistent with recognition of a right to an entirely intact body

following autopsy.

Funeral rites center on viewing of the body. An autopsy does not
normally interfere with this viewing. This compatibility of autopsies with the
sepulchrai rights of the families exists despite the collection and storage of tissues
for microscopic examination or potential microscopic examination, the collection
and testing of samples for toxicologic analysis or other clinical testing, the spillage
of blood and the disposal of waste, There can be no expectation that a body is
totally complete when it is received back from a medical examiner’s office. These
offices typically place the dissected internal organs in a bag and then into the
thoraco-abdominal body cavity, but some do not follow this process because
organs can decompose quickly and the body is easier for funeral homes to preserve
without the organs. Medical examiner’s offices attempt to accommodate families
when feasible; in the case of autopsies of, for example, deceased of the Orthodox
Jewish faith, the offices may modify autopsy procedures precisely to minimize the
blood spilled and tissues not returned to the body cavity. Nonetheless, the fact that

a body is not completely whole does not prevent a funerary viewing.

-16 -



The issue of retention is a broad one that strikes at the basic practice
of forensic pathology. While families may accept that blood and small tissues
n;ight be lost or retained, it can be more difficult for them to understand the
retention of whole organs. In this case, the plaintiffs are concerned solely with the
retention of the whole brain; they have not complained of the other tissues lost or
retained, and the lower Court only concerns itself with “one or more organs.”
Shipley v. City of New York, supra, 80 AD3d at 178. However, there is no legal or
conceptual distinction between the authority for retention of a whole organ, a
portion of an organ, tissues for microscopy, fluids for analysis or even other
evidence, such as clothing, There is a danger that that the lower Court ruling will
extend to other tissues and fluids collected, retained, disposed of or lost at autopsy.
Moreover, the definition of whole organ is itself murky—does “brain” include the
brainstem? Does “eye” include the optic nerve?

A rule mandating the return of all tissues would be entirely
unworkable. A rule mandating the return of whole organs would interfere with the
function of a medical examiner’s office. While the assumption is that an
examination is conducted and done with, new concerns may arise when forensic
pathologists talk with colleagues, attorneys, or family members, and they may then

need to return to re-examine the organ. Sometimes, a new medical test or
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technological innovation makes an analysis possible that was not previously
possible. Defense attorneys may want to have their expert re-examine an organ.
Moreover, and most importantly, such return is sometimes seen by families as
intrusive, insensitive, and emotionally distressing in their time of grieving. It may
interfere with the funeral arrangements by the delay from the organ return or it
may be a significant additional cost for later exhumation and reburial with the
additional organ. In this case, “the plaintiffs alleged...they were required to
endure a second funeral service, reliving all of the grief, emotional pain and mental
anguish which accompany such an event,” Shipley v. City of New York, supra, 80
AD3d at 179, yet to some degree this is precisely what happens when a medical
examiner’s office subsequently returns a retained organ or tissue.

The lower Court’s determination that “the medical examiner...has the
mandated obligation, pursuant to Public Health Law § 4215 (1) and the next of
kin’s common-law right of sepulcher, to turn over the decedent’s remains to the
next of kin for preservation and proper burial once the legitimate purposes for the
retention of those remains have been fulfilled,” Shipley v. City of New York, supra,

80 AD3d at 177, is, we believe, legally incorrect and inconsistent with the needs of

medical examiners, families and the public.
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IV, NOTIFICATION OF FAMILY MEMBERS IS PROBLEMATIC AND
SHOULD NOT BE MANDATED

The lower Court held that “[the obligation to turn over the remains to
the next of kin] may be satisfied in the present context by the simple act of
notifying the next of Kin that, while the body is available for burial, one or more
organs have been removed for further examination. In this manner, the next of kin
may make an informed decision regarding whether to bury the body promptly
without the missing organs and then either accept the organs at a later date or
authorize the medical examiner to dispose of them, or alternatively to wait until
such time as the organs and body can be returned to them together, in as complete
a condition as is reasonably possible for burial or other appropriate disposition by
the next of kin.” Shipley v. City of New York, supra, 80 AD3d at 178.

The traumatizing effect of notifying families that a brain is being
retained, as required by the Court below, is particularly acute in light of the time
needed to complete a proper neuropathology exam. Those family members who
indicate an interest in obtaining the retained brain face an excruciatingly difficult
choice: whether to take the body without the brain, allowing for the closure of a
funeral within a few days, or to delay burial a minimum of two weeks for the

fixation and examination process to be completed.
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Because notification is thus problematic, the forensic pathology
community is divided in its dealing with notification of families of retention of
rémains. Most medical examiners choose not to tell the families that remains have
been retained. A 2006 NAME survey on the subject found: “[t is not uncommon
practice that families are NOT notified when an organ is retained, and it is
relatively uncommon that families are specifically informed verbally or in writing
(other than mention in an autopsy report.” [See Addendum.] A recent 2014
NAME survey found the same thing: of 69 medical examiner respondents, 52
responded that their procedure involved no family notification of organ retention,
15 responded that families were verbally notified, and two responded that the

family is notified in writing. [See Addendum.] The 2014 Survey report yielded the

following results:

J Information was obtained from at least one
responder from each of 30 states, the Armed
Forces Medical Examiner, Puerto Rico and three
non-U.S. jurisdictions (two Canadian provinces
and Italy);

o Most responders (75%) do not notify the
next of kin (*NOK™) when a whole organ is
retained after the autopsy;

* Responders that do not notify the NOK cite
statutes/laws specifically addressing organ/tissue
retention and/or mention this in their office
brochure, website, or form given to the funeral
director when the body is released;
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. Feedback suggests thal some NOK are upset
about both the retention of the organs and the

notification; practices are not uniform within a
given state.

Some responders to this survey were from offices in New York State ouiside New
York City, who responded that they did not require notification of organ retention.
Discussions of body parts shortly after a death further traumatizes
grieving families. Just talking about retained remains may provoke “grief,
emotional pain, and mental anguish.” Shipley v. City of New York, supra, 80 AD3d
at 179. Medical examiners also do not want to give the misimpression that the
family may dictate to the office what is or is not acceptable. If asked for
permission to retain an organ shortly after learning of the death, family members
may say no because they are emotionally upset and simply do not know what to
do, only to later regret their decision when they realize that it interfered with the
determination of cause and manner of death. Moreover, there are times when a
family member is suspected of child abuse and the suspect should not be given an
opportunity to prevent a proper medicolegal examination. Therefore, many
medical examiner’s offices have chosen a policy in which the next-of-kin are not
notified beforehand or given an opportunity to consent, and specimens are nol
returned to the families. An autopsy report may note that specimens have been

taken for histology (making microscopic slides) and toxicology or that whole
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organs were retained and specially examined. This is the considered policy that

the New York City Office of Chief Medical Examiner had chosen prior to the

lower Court’s order.

As an alternative to explicitly notifying families that an organ is being
retained, some medical examiner’s offices give families general information about
the autopsy procedure, often through a brochure or a web link, and tell them that if
they have any further questions or special requests to contact the office. Medical
examiner’s office policies are generally sensitive to family wishes, and medical
examiners will usually attempt to accommodate families where they feel they can.

Some oftices have instituted aggressive policies to more routinely and
proactively ask family members about their specific desires for return of specimens
for reburial if the situation arises. Even these jurisdictions do not discuss all the
tissues and fluids retained from the body, but instead restrict discussions to whole
organs., Both the 2006 and the 2014 NAME surveys indicate that very few offices
specifically notify families. [See Addendum.}] Hamilton County (Cincinnati),
Ohio, takes this approach due to the District Court’s decision in Hainey v. Parrott,
2005 U.S Dist. LEXIS 44837 (S.D Ohio 2005), after which then-Coroner Parrott
ordered that families be asked permission to retain brains for neuropathologic

examination. NAME members have been advised, based upon anecdotal
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information obtained from practitioners then working in Hamilton County, that this

notification inflamed many families, and its pathologists therefore became

réluctant to perform the appropriate neuropathology examinations as they had done

before the judicial order. Hamilton County at that time had a significant brain
retention rate, but after families complained, medical examiners stopped
approaching families and stopped performing the neuropathological examinations
that they had been performing. The 2006 NAME survey specifically noted that, as
a national response to the Ohio litigation, “It appears that most responders have not
changed their practices in the past year, although about 16% have.” and
“Comments suggest that some areas have reduced or eliminated the retention of
whole organs.” [See Addendum.]’

In 2008, NAME adopted a Policy Statement on Collection, Retention,
and Disposition of Biologic Specimens by Medicolegal Investigative Agencies,
which specifically discusses notification:

Notification: Some next-of-kin may wish the return of

retained specimens, while other next-of-kin are disturbed
or distraught by discussion or later contact of disposition

' One state has chosen to notify families of organ retention based on considerations
other than a judicial mandate. The Office of the Medical Investigator in New
Mexico takes this approach due, in large measure, to the sensitivities of the state’s
Native American populations. C.S. Krinsky, S.L. Lathrop, R.R. Reichard, 4 Policy
for the Retention and Extended Examination of Organs at Autopsy, ). Forensic
Sci., March 2012, 55(2), pp. 418-422.
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of retained specimens, NAME recognizes and supports
that varying policy considerations cause medicolegal
death investigation offices to vary in their policies and
practices, but also that they must follow applicable state
law. Some offices choose to treat all biologic specimens
the same and not to concern families with details of their
practices. Other offices, unless public safety concerns
preclude it, may approach next-of-kin, either before or
after autopsy, verbally or in writing, to request their
desires for disposition of retained whole organ or large
specimens. NAME notes that such apparent and practical
distinction between small and large specimens is
imprecise, artificial, and illusory and no true distinction
exists. Still other offices may notify next-of-kin through
pamphlets that describe specimen collection and
retention and that families may make requests of
specimen disposition, thereby placing an affirmative duty
on the families to notify offices of any objection.
However, NAME believes that such notice or request
should not imply a right or create an expectation that the
desires of the next-of-kin will necessarily be honored or
that any requirement for consent for disposition as
medical waste is necessary. Furthermore, NAME
believes that such family accommodation should not
inhibit collection and retention of organ, tissue, and fluid
specimens as well as medical appliances and nonbiologic

evidentiary items where indicated for the optimal
medicolegal death investigation.

[See Addendum.]

comments about the judicial requirement,

NAME has members who work in the New York City Office of Chief

Medical Examiner. The anecdotal response has been uniformly negative in the

families are annoyed at best and angry at worst at being approached with questions
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about retaining an organ. They find it callous and insensitive to be approached
concerning these matters during their time of grieving. A letter from the Chief
Medical Examiner Dr. Barbara Sampson and First Deputy Medical Examiner Dr.

Jason Graham, a member of NAME, to Dr. Gregory D. Davis, the President of

NAME, states as follows:

It has been our experience that the Shipley
decision has had broadly negative and burdensome
impact on the grieving families whom we serve as
well as direct negative operational effects for the
NYC Office of Chief Medical Examiner.

Firstly, the negative impact to decedents’
families has been seen in many ways, both
emotional and practical. The fact that an organ has
been retained from a loved one’s body at autopsy
is very emotionally difficult for families when
presented with this information. This is
compounded by the decisions families are then
forced immediately to deal with regarding their
wishes for disposition of the retained organ, which
has proven overwhelming for many. In fact, in our
experience, over 80% of decedent’s next of kin
decline to claim the retained organ either by direct
choice or by default in ultimately being unable to
decide what choice to make regarding their family
member’s retained organ. As a practical matter,
those who choose to claim a retained organ after
examination of the organ is complete but also after
the decedent’s body has been released and buried
will incur additional expenses from a funeral
home. Many who have chosen to claim a retained
organ ultimately do not do so given the financial
implications. Among all families notified of organ
retention, a large number indicate that they regret
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knowing of the retention at all and are ill-equipped
to make the decisions necessary at the time. Many
who are notified of organ retention and choose to
claim the retained organ state that they are doing
so as a matter of guilt, sensing no alternative once
learning of the retention of an organ from a loved
one. These issues clearly add to the difticulty of an
already difticult moment in the lives of surviving
family members.

Secondly, the NYC OCME has been forced to
deal with the ramifications of the Shipley decision
across numerous agency departments. Complex
and timely notification systems regarding the
initial organ retention, notification of next of kin,
and disposition options chosen by families for
retained organs have had to be established and
appropriately staffed. Outreach efforts to locate
and notify next of kin must be undertaken if next
of kin is not immediately known, despite the
involvement of friends or significant others who
would immediately claim a decedent’s body and
provide burial. Coordination of efforts to comply
with Shipley and to appropriately deal with its
implications for families is time consuming, labor
intensive and difficult to manage effectively. The
significant workload burden imposed on OCME
staff by Shipley is eclipsed only by the increased
legal liability it imposes at all levels. The nature of
the organ retention process and our efforts to honor
family’s wishes while adhering to this law leaves
no room for human error; yet, the complexity of
the required systems of notifications, updates,
reuniting of organs with decedents’ bodies, etc.
sets up the possibility for significant errors or
oversights at many points which may adversely
impact families, Errors such as failure to notify a
family of an organ retention before release of the
body or release of a decedent’s body without the
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retained organ as requested by the family are not
only appropriately distressing to families, but are
the source of civil litigation against the agency in
addition to being public relations nightmares for
all medical examiners.

We strongly feel that the impact of Shipley has
been uniformly negative with many unintended

consequences for both families of decedents and
for medical examiners....”

[See Addendum.]

NAME believes that the policy decision concerning notification
should be left to the professional discretion of the New York City Oftice of Chief
Medical Examiner rather than mandated by a court. We believe that there should
not be a universal rule; rather, some discretion should be permitted in each case to
balance the needs of the oftice with efforts to accommodate families.

V. ORGANS AND TISSUES SHOULD PROPERLY BE CONSIDERED
BIOHAZARDOUS WASTE

The lower Court noted that the Ohio Supreme Court, on similar facts,
specifically held that the next of kin of a decedent upon whom an autopsy has been
performed do not have a protected right under Ohio law in the decedent’s tissues,
organs, blood, or other body parts that have been removed and retained by the
coroner for forensic examination and testing. Shipley v. City of New York, supra,
80 AD3d at 178. This finding was upheld by the Sixth Circuit Court of Appeals in

Albrecht v. Treon, supra, and Waeschle v. Dragovic, supra. Other jurisdictions
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have similarly held on similar facts. Macrelli v. Children’s Hospital, supra; Picon

v. County of San Mateo, supra.

Furthermore, the Ohio legislature subsequently amended the pertinent

regulations to this effect:

Sec. 313.123 Removal and disposal of autopsy
specimens-good faith immunity of coroner ... (B)(1)
Except as otherwise provided in division (B)(2) of this
section [Religious exception], retained tissues, organs,
blood, other bodily fluids, gases, or any other specimens
from an autopsy are medical waste and shall be disposed
of in accordance with applicable federal and state laws...

O.R.C. Ann. §313.123. Minnesota similarly declares (Minn. Stat.§ 390.11):

...Such tissue retained by the coroner or medical
examiner pursuant to this subdivision shall be disposed
of in accordance with standard biohazardous hospital or
surgical material and does not require specific consent or
notification of the legal next of kin.

Iowa likewise states in its Administrative Code that:

The office of the state medical examiner shall retain
tissues, organs, and bodily fluids as necessary to
determine the cause and manner of death or as deemed
advisable by the state medical examiner for medical or
public health investigation, teaching, or research.
Tissues, organs, and bodily fluids shall be retained at a
minimum for the time periods established by the National
Association of Medical Examiners and may be retained
for a longer time period at the discretion of the state
medical examiner. Tissues, organs, and bodily fluids
retained under this subrule shall be disposed of without
the specific consent or notification of the legal next of
kin and in accordance with applicable federal and state
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regulations including but not limited to OSHA-
recommended biohazard and blood-borne pathogen
standards. The anatomical material shall be removed
from the laboratory premises through use of a contracted,
licensed, and bonded medical waste removal service to a
medical waste processing center for final disposition.

641 TIAC 127.3

As the Appellants point out, New York statutory law explicitly
includes “tissue, organs, and body parts...[and] body fluids that are removed
during...autopsy” within the definition of “regulated medical waste.” PHL, §
1389-aa(l), (1){b). The Public Health Law prescribes how such wastes are to be
stored, contained, treated, and disposed of. PHL, § 1389-cc, dd. Thus, these
statutes do not preclude releasing such tissue to a funeral home for burial or
cremation, but clearly provide direction on disposal other than judicially-mandated
return.

Disposal of most biological specimens is accomplished by
incineration. Just as in hospital practice, they are considered medical waste.
Routine reburial would be burdensome, expensive, and emotionally wrenching.
Most families do not want to be re-contacted about residual body parts, tissues and
fluids, as it resurfaces painful emotions conceming the death of their loved ones.
Of course, as noted above, not all tissues and fluids can be returned to families as

some are inevitably lost. If the remaining tissues and fluids are to be returned, they
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would be returned in days, weeks, months, and years later at the conclusion of the
autopsy, the histologic examination, the toxicology testing, a legal proceeding,
when wet tissues are to be discarded, when paraftin blocks are to be discarded, etc.
These necessary delays might be perceived as insensitive or cruel.

The sepulchral rights of the family should be limited to return of the
body for funerary purposes and not extend to those fluids, tissues, or organs
lawfully retained at autopsy. In fact, funerals are held routinely all over America
without delay awaiting such residual materials. Where families do inform medical
examiner offices of their special needs and desires, the medical examiner on a
case-by-case basis can make appropriate accommodations where possible.
However, the fundamental right and need of the medical examiner to retain
evidence, notwithstanding family desires, must be preserved for public safety

purposes. Courts should not mandate return or notification of the retention of such

materials by the medical examiner.

s



CONCLUSION

For all the foregoing reasons, the National Association of Medical

Examiners, believe that bodies should be returned to families, but that there is no
lawful basis for a judicial mandate that retained organs, tissues and fluids be

returned or for specific notification of such retention, and the lower Court’s order

should be amended accordingly.

Respectfully Submitted,

b, ¢ thesabbim

JOHN C. HUNSAKER IIl, MD, JD
Associate Chief Medical Examiner
KY Justice and Public Safety Cabinet
100 Sower Boulevard  Suite 202
Frankfort KY 40601-8272

(502) 564-4345

john.hunsaker(@ ky.gov
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ADDENDUM

College of American Pathologists, Retention of Laboratory and Records
and Materials

NAME Forensic Autopsy Performance Standards, 2014, Section G(26) Specimens for
Laboratory Testing.

NAME Inspection and  Accreditation Checklist, 2014-2019, Section C(}) Postmortem
Examinations. question J.

NAME Inspection and Accreditation Checklist, 2014-2019, Section D(2) Histology Practices,

quastions (a) & (g).

NAME Inspsction and Accreditation Checklist, 2014-2019, Section F(4) Toxicology Specimens,
question (f).

NAME Position Statement on the Collection, Retantion, and Disposition of Biologic Specimens
by Medicolsgal Investigative Agencies (2008)

NAME Survey # 8, Organ Retention Practice, Randy Hanzlick, MD, 2006
NAME Survey, Organ Retantion Practice, Kathryn Haden-Pineri, 2014,

Barbara Sampson and Jason Graham letter to Gregory Davis, dated December §, 2014
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Section G: Ancillary Tests and Support
Services

The purpose of this section I3 to establish minimum standards fur the use of
scientific tests, procedures, ond support services, ‘I'his seetion nlso addresses the
need for certaln equipment npd uccess to consultants. For tosicology reporis, it also
specifies the report contvad needed by the forensic pathologlst for Interpretation and
establishes minimum standards for handling and documenting evidence.

Standard G25 Radiography

Radiographs of infants ore reuized 1o detect veesl Traztares which miay be the only
pliysical evidence ol nbuse. Radiographs deteet nnd locute foreign Lodies and projectiles
Charred remains have ost extemal evidence of peuetrating injury and identifying
leatures

The forensic patholegist or representutive shall:
G251 X-ruy all infants.
(i25.2 X-ray cxplosion vicums

G25.1 X-ray gunsho? viclims,
(125 4 X-ray charred remaius
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Standard G26 Specimens for Laboratory Testing

Specimens must be routinely cablected, lahelzd, and presueved o he available [or needul
Iboratory tests, and o that resulls of any testing will he valid. The bload specimen
source should be documented for proper interpretttion of results Bload or vther
appropriate sanples should be colleaed, whanever possiole, Far patential geneiie esting
in sudfen, unespliined dzaths that rensin unesplatned i the completion ef the aopsy

e forensic pathologist or representutive shall:
G26.) colleet blaad, uring, and vitreous.

(326.2 caltect, prckage, Inbel, and praserve biologicel samples
(126.3 document whether blaed is centrat, peripheral, or from cavily.

Standard G27 Histological Examination

[istolngical cxamination may reves] patholagic chunges related to the couse ol death

The forensic patholpgist shalk

(i21.0 perform histological examinalion in cases having no reasonable explanation of the
cause ol teath Tollowing gross sutopsy perlormmce, seencfeircumstanee

evaluntion, andd laxicology expmittion, unless the rentaing are skelelonized o
severely decomposed
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HAME [nspection and Accreditation Checklist

2014 23

C.-5.

S RAAIGIOaY £ g TSR TP

Result

alis a written schedule of exposures {i.e., an » ray “techn que” chart
on hand, or Is there an, altarnative system In place so as to ensure |11
araper x-ray film exposure?

HiAH

o

Are radingraphs labelad with case number and right/ieft
deslgnation on each film?

NIA| N

n

Are the quality of radiogrephs commensurate witn the purpzsa of "
the x-ray examination?

N/A| M

(s N

Are radiogranhs filed so as to be readily ratrievable? 11

M/AL N

e [When parformad In-hous2, are the x-ray development eguipment
and reagents routine'y maintained accerding Lo 2 set schadule and {1
is this documented?

M/A| N

-

1s In-house x-ray equipment periodically assessed for parformance
improvement, radiation protection, x-ray bzam colimation, and

biomadical safety, and are racords of these evaluations l
malntained?

N/A| N

g |is the x-ray film development subject to effactive qualily control
and are x-ray films of good diagnastic quality?

NJAL N

k(s there a documented pragram in place to assure that al
personnel exposed to x-ray or other radiation sources are
monltared for radiation exposure; as part of this policy, Is there a
mechanism in plaze to identify persons who are approaching, have
reached, or have exceeded their exposure limits and to take
appropriata actions?

—

L

Al M

15 x-ray equipmant praperly and currently licensed and

maintained? i

H/A N

16"

R A T Ty D B e B e o il L4

mResaital

a|D0es the office have B written and tmplemented policy or standard
operating procedure covaring postmortem examination procediras|1f
which is reviewed at least every two yeas?

Y

N/A| N

blls there » written and implemented policy which specifies tha
critaria for the detarmination of when comipiste autopsies, partial
autopsies, or external examinations are Lo be performead?

—

NJAL N

clare autopsies performed in greater than 95% of all cases

suspected of homicide at the time of death? B

N/A| N

d|Are autopsies performed in greater than 95% of all cases in which
the manner of death is undatermined at the lime an autopsy It
decision is made?

Hf/A| N

NOTE: Some Inspectar discretion allowead.

e |Are the circumstances of death, if known, reviewed prior to

sutopsy? b

N/AL N

Fage 13 0f 32



NAME Inspection and Accreditation Checkist

EATR R

AL

—

Does the medical esaminer/autopsy physician personally examne
all external aspects of Lhe bedy in advance of dissection?

N/A

]

s 2 medical examiner/autopsy physician respansible for the

the opinlons formed, and any subsaguent opinion testimony?

conduct of each postmortam examinatian, the diagnases made, (U] Y

M{A

N

are all autopsy ex-situ dissections personally performed by a
medical examinar/autopsy physician?

MIA

N

5 all assistance rendered by pathology assistants, autapsy
technizians, d'eners, or others without madical training performad
in the physical prasence of and under the direct sup<rvision of a
medical examinar/autopsy physiclan?

M/ A

M

[,

Arc specimens routinely retained for taxicological and histologica!
axamination during autapslas?

MN/A

5 there a written and imptemerited office policy which dsfines
when radiographic examinations are lo ba parfarmad?

M/A

s the-e written and implemented office palicy that defines whean
anci'lary tests or proceduras are to be undertakan (e.g., outiining
when histological, toxicological, microbiaiogic, biochamical, genetiz
{including DNAJ, anthropological, and odontologic speciman
zollection, testing, or consuliation is to be donz cr sought)?

-

NIA

M

m

Iprocedure covering the retention and disposition of organ and

Dozs the office have a written policy or standard operating

tissue specimens taken at autopsy, that addrasses whether, or
under what circumstances, naxt-of-Kin are to be notified of eacn
retention?

N/A

N

NOTE: MAME recognizes the complexity and sensitivity of this
issuiz, and acknowledges that eithar dacision-to notify f=roily
members, or to avoid intrusion upon a famiy, is avcepled and
appropriate in the practice of death investigation

Are samples routinely oblained for potential DNA analysis?

Iy

M/A

N

07 778 Evinanee and Specimen.collectidn s i gl Result]

a

Doas tne office have a written and implemented policy or standa-d
operating procedure, signed within the last two years, covering
evldence colleclion?

uy

NfA

M

Doss the office have a written and implamented palicy or standard
operating procedure, signed within the last two years, covering
tissue and body fiuid specimen collection?

N/A

H

Does the office have a written and implementad palicy or standard
operating procedure, signed within the last two years covering

avidence and specimen dispasition and destruction?

MNfA

N
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NAME Inspaction and Accreditation Checklist 20142018

D. HISTOLOGY
-d‘ s y S v“"' --r 19 i 'r?."? :" :::; ‘-::‘ Tt M e Tial 3
Pﬁ;m-!gi,‘i&%ﬂ%qﬁﬁmﬁﬁ@%ﬁf i ol S

T iyl > -\..',9‘..-';} X
D AL 7Histol00) Cal L APOrAtory'S Aca W ran PR L e ‘-!’9“ w7ip sl Resul
3 [Doas the office have access to histology services? MERLILL
b|ls adequate space and equipmant provided for tissa2 cutting and
for histological preparation of microscopic slides, including an area |Il] Y [NJA| N
for special stalning mathods?
c|is each work statian supplied with electricity and water and il v lbyal w
pronerly vented to remave solvent and Fixative fumes?
7D 12 [ Histalogy Practices o pit i oe itk anie iond S e R PR ResUlt
a|Are microscoplc slides retained Indefinitefy? il Y [NJA|N
blare paraffin blocks stored in a coal area and retalned for at least
] nf Y |N/JA[ M
¢ |ln addition to routine H&E staining, are spcial stains avallable for | .} v [y Ial N
microorganisms, iron, fat, and connective tissuz?
d |are special stains raturned with appropriate control shidas? Il v INJA| N
e |15 a cryostat available for rapid diagnosis and for fat stains? 1| Y |NJA| N
f [Are microscopic slidas prepared, examined, and reported in ali
suddan Infant deaths, and where feasible, In unexplained deaths, [iT| ¥ |N/A| N
and where necessary to establish a tissue diagnosis?
g |Are formalin-fixed or paraffin-embedded tissues stored for at least v lnyal W
_|__|one year in cases In which microscapic shidas are not prapared?

NOTE: In cases involving skeletonized remains and other remains
“ ot sultabié for cmbsadding or micraseopy, this checklist frem would

not apply.
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NAME Inspection and Accreditation Checklist

E. TOXICOLOGY

BN

W

T e T T R T e ety iy A b
. TDXICOLOiYﬁ?m’]:mfmirh ':}1!,-:, SR Ao PRt

P s e fy

147

=i

T b¥icoladical Laboratory Space thawa w. ! d¥h T By

4 "{f!.:

YT Résuit

alDaes the office hava access to a farensic toxicology laboratory?

iy

MIA| N

b [Daas the toxicology laboratory have suitable space, equipmant,
scisntific Instrumentatlon, reagents, and supplies to manags the
casaload?

By

NJA| W

¢ IIs thare an appropriate and safe storage system In place for

propar disposal of outdated and expired tems?

chemicals and reagants, and Is there pravision for recognition and

0y

—

NIAL N

d [Is there a proparly ventilated and maintained fume hood in the
{aboratory or available to laboratory personngl for handling
dangerous or unpleasant samples of raactions?

my

N/A| N

e |(5 the toxicolagy laboratory used by the office accreditad by an
Accreditation Body who is a signatory to tha International
Laboratory Accreditation Cooperation (ILAC) Mutual Recognition
Arrangement (MRA) and offers forensic laboratory azcreditation
servicas or a major accreditation body acceptable to NAME?

MN/AL N

Er 2% [Taxicolony. Practices 1t wrri e fis 2T in R

Tl

Result

2 |15 tha toxicology laboratory in compliance with tha guidelines of

American Baard of Forensic Toxicology (ABFT), the Colleg= of
American Pathologists (CAP), or a state reference Iaboratory?

the Society of Forensic Taxicologists (SOFT), or accredited by the

H/A| N

T ]is Lesting routinely available for ethanol and volatiles; carbon
monoxide; major drugs of abuse; major acidic drugs; and major
basic drugs?

RACILER

¢ |Dozs the office have access to stat carbon manaxide testing?

(| Y N/A| N

scena for health and safety hazards.

NOTE: Toxicology by ltself should not be usexl as a substitute for
a forensic autopsy or as a substitute for a careful search of a daath

d|Are tests performed according to written standard operating
procedures?

e |Does the toxicology laboratory participate In external drug
oroficiency testing for drugs of abuse, and are appropriate
corrective actions undertaken and recorded when the results of
this testing are outsida of compliance Imits?

) ¥ IN/A} N

I v |N/A| N

——

and are corrective actions taken when indicated?

s there active monitoring of the labaratory for quality assurance,

ALTL
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NAME Inspection and Accreditation Checklist 23014 ul
a|Ae 90% of toxicolugy examinatians completed within 90 calendar al v Insal w
_ |days of case submission?
h1are 90% of toxicology examinations completed within 60 calandar 1y Insal n
days of case submssion?
i [iF the office has computarized information management system, 15
thera an appropriate security system in place to prevent intrusion,
unauthosized release of informatian, or urauthorized addition, Py [R/A N
deletian, or alteration of data?
i |15 there a system to monitor end track overduz tavicology reports? | I Y [NJAL M

T ToRicologiets Tl drbrir e e T 3 L s 2

P|tTResulty

a |Doss the Chief Toxicologist have formal training and experianze in
forensic toxicology?

Y

HIAI N

b [Doas the Chief Toxicolagist hald a relevant doctoral degres from
an accredited institution?

Y

NIA| N

c |15 the Chief Toxicologist certified by the American Board of
Forensic Tox cology (ABFT) or certified in toxicological chemistry by
the American Baard of Clinical Chemistry (ABCE) or the
international equivalant?

N/A[ N

T A

TTToxico\0RY SpacImEns, ki s v FuH SIS o

B

Result

2 |Does the offica have a wiritten and implemanted palicy or standard
operating procedure, signad within the last two years, for the
collection of toxicology specimens?

L\

N/Al N

|LLE paripheral blood rather than central blood used for toxicological

“l1esting vihanever possiole? -

M/A| N

¢ |is the site of collection (peripheral, central [h=art/great yossels],
dural sinus, chest cavity, subdural hamatoma, etc.) of blaod used
for toxicology recorded?

-

I

MN/A| B

d|Are specimens for toxicology promptly delivered to the toxicology

is effected?

laboratory or stored In a secure refrigerator or freezer until delvery

-—

1

NfA| M

& |[When laxico'agy is requested, is the taxicologist made aware of
the circumstances surrounding the death and any medications
which may have been taken by the decedent?

—

1

Y |N/A| N

-

Are toxicological specimens retained for at least two maonths in
routina cases and 1 yaar in hornicide cases after receipt of report
by the medical examiner?

v |N/AL N

g|in cases of delayed daath in hospitalized victims, docs the office
attempl to obtain the eariiest available specimen from the hospital

—

{

when approprate?

Y insal N
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The Ad Hoe Commitiee on Organ Retantien spanl a year and davelnpad he lofiowing polisy statemant
vilich was endorsed by the MAME Exezutive Commiltee on 1171872008

MAME Posilion Statamenl on thz Cofieshan Ratentian, and Dispasilion of Biolegis Specimens by
Colizctlon, Retention, and Dispositian of Biolag'c Specimens by tizdicalapal investigative Apencias

Collection and Retealion. Complate aulopsies, when necessary, pncoinpass the removal and
examination of ali visceral organs, Including the brain from the cranium. Autopsies areinvasive
proceduras and some tissue and fluid fass necessasily sirompanics all antapsies. The Hational
Assoclation of Medical Examiners (MAME) recognizes the necess'ty of the coliection and retenlion of
tissuie and uld specimens as an lmponant aspect of routine forensic autopsy practice antd niecessary for
an optimal medicolegal death investigation. Usually only tuids far wexicology and vther labosatory
analyses and small portions of tissues for microscopy arz2 cetained. However in SOME CA%ES, D) baest
daterminad by the foransic pathciagist perlorming Lhe autepsy, a3 a professionat expart el
poveramental afficlal or agent, whale rgars of farge tissue blocks may be collected and retainied for
turther exaniinalion, testing, or for evidentiary purpases Hon hinlapic evidence, such as bullets and
med cal appliances, may also b2 removed and retained. Furthermare, the nature and extent of Lhese
specimen celiections are not always knows prior Lo autepsy HAME supports (his collestion and
retertion of spacimens, In cases of medicolegal death insestigation jurisdiction, as fullilling the duty of
the mrdicolepal death Javestigation olfice to determine couse and mannzr of death and otherwise lo
protect saclzty. By cenlrast, absent spucial legistation, organs and tssues eollecled L transplantition
of research are not collected for forensic purposes and specificatly require the consent cf the next-of-
kin

pispasition: Th2 next-chkin hava sepulchral custad:al interasts in the corpareal ramains of their loved
ones and miay choose the disposition ol such rem ains, However, K is the view of NAME that the:2
imterests o nal eatend 1o the biological (acluding organs, lissies and Nuds) and non hinlogical
specimens that are spacilically collected and retained for larensic paamination, testing, poleatiat hiure
tiagnostic use, or evidentiary purposes Medicolegal death investigation offices have a pulilic haterest
that supersedes private Interpsts af naat-ol-hin to such specimens specifically collected lor forensic
purposes hased upan an overarching nvestigative autharlty, Some biologic specimens must be hept
Leyoad rateaae of the corporeal femaing 1o the pext wf-kln ffor Burial ur otoes Jrspe gt} in the cotieae
ol customary and optimal medicalega' death investigatian. Such biologic spevimen collection should not
parmatly affect unerary viewing Standards exist in the ficld that mandate minimum storage
requirements jor certain materials Alter such analysis or siorage such speclmens are usuaily censidered
medical vaste and dispesed of as biohazardous materials a5 Is done by hespltals on a tlaily basis, Oni the
ulher hand, medical examiners shou'd stlempt to accommotate lamily wishes as a matter ol policy to
Ihe extent reasonable and practicable. Thus, with the assenl of the imedicalegal pfhce, some large
specimens, such as hearts or brains, may be returned to the custotly ol next-ol-kin specifically for
reburial or other such dlsposa! according to thair wishes

Notilication: Some next-of-kin may wish the relurn of retained spacimens, while other next-ol kin are
disturbed or distraught by discusslon or later contad of disposiion af retaned specimens. NAME
secopnizes and supperts that varylng policy considerations canse medicotegal death investigation offices
taovary In Lhel policies and practice, tut also that they must follow applicable state lws Some offices
thoose 1o treat all biologic specimens the same and nnt to concedn familics with details of their
practices. Othzr affices, unless public satety concerns preclude it may approach nextof kin, rithar



pefore or after autopsy, verbally or in writing, to request thekr desires for dispasitlon of retalned wholz
orgatt or large spacimens HAME notas that suzh apparent and practical distinction betweer small and
large specimens is imprecise, antificial, and ilusory and na true distinction exsts SUI other offices may
notlly next-of -kin through pamphlets Lnat daseribe spacimen collaction and retention and that lamilies
may make requests of specimen disposition, therehy placing an afiirmative duty cn the families {0 not iy
offices of any chiection However, NAME believes that such notice of r2iuedt shauld not inply & rght
or create an expectation that the dasires of the neat-of-kin wilt necessarity be honored or that any
requirement for consent Tor dispositian as modical waste s necessary, Furthermorz, NAME beligyas that
such family azcommadatian should not inhiblt collection and rotantion of orpan, tissue, and flaid
saecimens as well a3 medical apphiances and ponbinlogic evidentiary itoms whers: Indicatad [or the
optimal medicolezal death Investigation

e d e e s € R N



NAME Survey #8
Organ Retention Practice
December, 2006
Prepared by Randy Hanzlick, MD, Chair, NAME Datn Commilttee

Introduction

This survey wis conducied al the reguest of NAME Presideat Jabn Hunsaker, NAME
had hoen asked (o offer assistance it Ohio, where there have Freon legal dssues nbhout the
retention nf organs such as brain

Methods

On 11/29'06, a global craail was sert lo all NAME members with cmail adidresses on file
(approximatcly KG0). ‘The mail ashed NAME mernbiers (o complate a bricl on-line survey
(shown below). Because time was short for the project invelved, o request was nuade thal
the servey be compleled on an urgent basis.
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Results

Within 48 hours, 117 responses were received from offices in 40 different gatey, 3
Canadian Provinees. one Ausiralian Siale, and Singapore.
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The biealabms iy ol currently used provedures 15,

Mo Tarrily eotification 1F an organ 1 relained 53
Aulapsy teport iedicates organ wi. retained I
Family is verbally nutificd L
Family is notfied in writing ]
Other (see Table belnv) 25

Lxplanation 2 e B
For homicides, we genaraily don't bring up the issue with Iha famity Wa lry lo not retain coliro
organs. If it Is necessary, i uinar casss, lha family may ba 1oid ef tna need 1o 582 what Bieir
feapensd Is. There is no formal pracodure for this is3un

Autepsy raporl stales that orgac has been relalned for further siudiez. Mothing else is sald and
[l 15 evanlually hcineratad as all oltar histy specimans

tlave nal rolained organs for years, partly becausa of latit ty issu, parlly becase don't have

| a newrapatlologisl anywiy
Nolificalion i3 nal made 12 nexl.of-kin bul he relenlica is mentioned in the sulepsy repott. M
tlincunsion of whal will become af he orgun 18 pul In the ropoed

Aulopsy Fepor! indicates speciman was ratained  Brain is hald Tar al loast 6 manths afier
culilng In gasa famity wants It s -

Tz slalemeni appiies only 1o medicategal autopsies  For tlinical {"lezpital®} aulopsics, only a
nolafian ihat “the {organ s retained for specialized examiralion® is made.

The family Is nofifed thal the organ{s}is/ara retained ond then they aro dispased of routinely.
Disposilon occurs no less than a year sfter the date ol the autapsy The aulopsy rapert also
indicatas lhat the organ was ralained and thal a detailed cardiopalhologica! of
neurapalhoiogica! reporl will follow. Those reports are censldered parl of e criginal autopsy
renort.

The notfication is sort of “read betwaan tha lines” in thal | say | relain il and lhal ratainel
\issues ara hold for € months Doean't go Into explicit dalail bul sufficient fo eitver raisez the
question In samaana's mind or for them 1o 8ay "l want his back®, No! raquired. by the way Law
allows saving whalever Is deemad nucussary for thageasis

Tiis has not oecurred in the pasl year. However, i absolulely nacessary \a ralaln an enlra
rgan, 1 would contact Uie tamily igugh the (uneral haia and honoe Mwir prefwecce,
Falention 15 stalad It dulapsy rezart {which famtly may or may ot gal al il ragquest) ovlng
provision made lo olherwisa rolily family of retent.on or disposilion, Retained hssues urdergo
hospilal incineration according to our schedule.
_Autopsy reporl noles relention but does nol make soecific commeanl about raclaimin |
Varbal nolification of retention and eventual disposal by haspital when {inished: aulopsy repon
stales organ cetainedisectionaed al later date. IF MM CASE. this by slatule Is covered. Dninon-
consented cases (i.e. not familyhaspital request), all efforis to saszticn at ime of aulopsy are
done and rofurn organs lo bedy




Ho organs ate melaosd dngrarg Sice Seplemher 1, 2006 Entansive documentalion Ey
pictography -al leasl 200 for each autopsy-exitumalon astapsies are videoed and alsg
documentad Ly digita! and 33mm pholas-and in susn casns wie sornelimes ave up to 430
phatographs available- and complete mistnpathclagy of al' oryans -chuding nenmal angd
abnormal -2nd any lnjuies of skin and 93l lizsues -wilh tessiptive nucralag are pait of dutaled
aulopsy reperis CD RO of photographs are submiticd vith the final autapsy reporta. In
Aizheimar's Bran cagses-where [he lienily wan's us lo sendt the Brain to & nalkapatholomst for
research -we peomplly sund the brain vin Fatex immedialaly withoul delay As a matter cf
policy e now placs bach all organs and tissues in the bishararc plaslic bag and place the
ntirn cantanls in Ihe cadty of ke dazeassd prior 1o rarnaval by Mg Juneral dicectars. Ournibal
polt alter Uz insttution of this policy-showad 100 % satizlacion by e funeral divectors and tiwn
farahies The coranars we work with have also bean happy-unbioknowrst 1o us families -in the
rasthad always bean ashing the funerat diractars and fagn! cotonzrs whethor he organs
ratained by he pathologisls were baing used for research, | slrongly recommand thal afl
Jarangic pathologists faflaw our praclice espacially giving tu natoticly givan W Ihe relaoler of
argans and lissues by the media tam alse o praclicing oltemey-utlaw and | know that such
sensoliunal news can casily dafame a physician who is nat only highly skilled but &t s highly
aduraled

Followad v by lellar

The aulopsy rapart Indicales thal the organ of crgans Tave been selained, 1L does nolslale thal
the argans can be claimed suhsequenlly by the family. ¥ a tamlly requasts retum of the
unused parts of the orge1 of organs, we releasa the ssue o thedr [unerat diregior.

The: family 15 notified both verbally and in viling The verodl natification is made [mmedialzly
falowing the aulopsy elther in parsan of by phone. Then, ifin persan, lhey a‘e given a foem
which raiterates whal was jusl discussad and lisis Ine chaoices they have They musl cheose
{ana choice says lhey cannao! mala choica now, but must nalify us within 30 days of the
¢haice), sign and data the form It ihe discussion is rrade over the phone, o lorm s faxed ta
trem (usually via e funess! home) In githor case, thay musl sign and return Lhe form bafore
vie vill ralease the bedy to 1he funetal home

Virlaally never retain an entirc organ, Bocause o the rezent lagal cencerns in our slate,
shauld we da sa, wa would notity the family and offer ko make Ihe organ availablz following
complalion of out pzaITinahon

Currenlly, Inform next al kin and ash them ¥ they would like the argan back {or bural o have
marical disposal al & later date

e e

Prayipusly, dicl nol disclosa but no mantion of relantion was nada.

We naw uliize a body releasa form thal must be signed by the NOK pilar lo rolease ol ihe
Lody to Hie FH hal indicales that we ¢atain tissues and fluids in the narmel gourse of busingss
and will tispose ol them in o praper mothod unlezs natifiat] atherwise by NOK "
i raterion for addiional siudies is ragirad, o moanrlion- is rolained, |usl as 1s routinely with ol
olhar organz and Ussuos in ho wel slorange slock conlalner

Il retention for addilional sludies is required, e “poition” s reialned, just as is roulinely done
witn al! other argans and hssues in ihe wol storaga stock conlainer,

The caroner s notificd _
Praciice is nol lg Tolain organs unlass thera Ja clonr reason to do sa. | layevar, il brain s
relaingd, it is indica‘ed in main avlopsy réparl or supplemantony reporl.

Untit rucenlly thore was no slandard where L work.

Personaly, | lor yzars made nio menkion or nalficatien Then | began menlioning argan
ratention willin the finat aulopsy report, and tater he prefiminary aulopsy reporl, Mostrecantly
1 bagan notification of NOK in wriling using e form devised by my supenor, Whanavey possibice,
1 make hat nalificnlion varlilly beforo funeral arangamenls ag madle "
Rotenhon s ixatlon of Lraln or wlier orann (rare) i Wypically mada fn S aulupsy feport, bul




no netllicatian Is mada  The organ is disposed of win other lissue on a fegalar bass aftar
axmination is complated, el

Lenlian is mado fhat he organ is ralained for examination m iie autopsy repart. ihen the
tasults a7z staled. We dispese of the organ withou! lalking lo the family Exampla. "Tpe braln
iz ralahned for neuropathnlogis examinalion.Subzecuenl esaming tion of Yia Brainreveals . "

Statamard made in fhe raport, "Brain, spinal cord and men'nges are ralained In farma'in lo-
neurasatholagic examinalion. A seclion ol oscipita’ lobe ts returned win the body”

Afier nauropath stock tissue is ratained (six months by palicy) non slock destioyad vdlh
hosptal waste. Fanuly nolngtfied  Stach, lizsue eventually destrayed wilte hasplial wanle
Retaatior, of (Ra ergan is mantaned in the allopsy reporl and 2 separale Organ Ralanlan
Farm stating the orgon relained, tha rzason for talervian, and e fina disposition of the orgss
is a3dJed (o e casa fle

Each autopsy reped includes lhe fallo aing statement
RETENTION

Blocd, botly fuids fissues, and physicalftrace matarials thal may ba callzated (the exact
samples vary by case) during he gaamination ars routinely held for a buyo y2ar pednd priofr {5
bichazard disposal, unless transfarrad 1o a laboratory or other agency by the Medizal
Examiner's Officy, or otherwisa released by special arrangamant

The family Is natiizd when wie recognize we wish to relan an orga for laler pxanunadion and
iz given the option 1 dezline wilh the caveat thal soms infarmation may be lestincomplate,
Thiey may recover iha lissue whan the exam Is dene. 1 crimina! casas (&g child abuse) we
may relain any necossary tssue withaut fanuly contacl

11 the Universily hogpila! most majer crgans are savad, na notficaticn ks mazde Incotnly
coronar's office all organs are usuaily returnad to the bedy and e sceplicns are notad in autopsy
protoco!

Reasom Loy curren) peatice

T Pdicy )
Personal Frefeicnce 21
Buth 45

Flas e procedore ehaneed in e past vear

Yes 19
No 93

Dines your state L specilically allow relention ol reans, us nected?

Yes 63
N 13
Unsure 35

No fimswer 0



AMseellmeons {Conynents

Cammariis __n
Tha Falality Inguiries Act in Albarta parmits the relention of organs prowsded ol this 15 done

far the snk: purpost ol establishing Ulie causa of dealn

The law spacifies tissue samples may be retained bul doas nol spazify kow ey 2re la b2
dispesad

similar praclice In lhe Maricopa County Offize IF relention of e specimen s for anything
othar han rautine fxalion prior to complelion of the exam (e g traln} permasion is requestad

in wriling. In all instaces \he final diaposilion Is In accardance vdlh dinposal of all other
tighazard wasle. i
Law allows ralanlian and doas na! specity dispeagitian

1 rarely rafain whele organs: parl parsanal prefaranca and pasl "sensilivity” 1o lawsuits araund
the cowintry latety. . s
The long lisl of stales lislad above Is bazause, oithaugh prmanly my medicolagal avlnpsies ate
done in are State, 10 1o 15 are pedormed annually in \ne other siales)
This pullzy implemenled approximalely 2 - 3 yoars ago.

Florida sialuta 408 allnws relenlion witheul natification and daslzuciion aftar 1 yea: wilhou!
nalifzation

Orpan and tissue ratankion is regulaled by Flanda Admimisiabve Cada. Quaslion numbar a2
did not offar tha choita of elalute or admin‘stralive sulg, so 1 had to pick office policy. You can

lind the FAC en Tine al e site lar the Florida Madica! Examiners Commission

V/hen saving a beain, or vidually any other organ for fater stedy, | always put al least a small
section of Ihe organ imo the 9.1 bucket, la be ralzazed with e bady  This way, | can honpsly
say thal nol sll of any paricular argan was saval

CAP guidehnas for hospilal aulapsy practice proscrike retention, glorage and cremalon
prazlices for surgical and autepsy lissuas Aulhodly to perform an aulopsy includes the
imiphiad consant 1o follow these standard of care An aulopsy dene for a coroner or medical
examiner should follow the same consant guideings, We shouldn't have ane standard {or tha
{ 1€, and anather for Tamity-consanted hospital cases I ths praclice tor brain relasdian and
consullation is th2 gold-slundard for hasplial consanted cases, then lhal same procoduwre
should be (ollowad for ME cases Familias shouid nol b ghle to saiast individual casas a'ler
tha facl, where they claim that lhis praclice is & vialation of civil nghls.

Tho fedaral courl dacisicn in Qg has made me retuctant to save enlirs organs.

Re 8. the law dans nol addross ratantion of grgans

the ME/C to retain pnd dispasa of organs without specific knawledga or consant of NOK. This
wenl inta effscl 7106 .

= - EPCErE Y - y It R —
Aller 16 =an! 6vants i Diia, we hat a provision writleri inta Mii Law that spec fizatly sulliorized

vea'va naver had a problem with organ retention. bul usually do not keep tha whala argans
My lorensic aulopsy ease load for the ysar Is currently up lo 2 {yes, TWO.

Molilicalion of the legal NOK is a “besl policy” bul we cover 20-25 counlies, some (hat are >
150 miles from hate Local MEs receive na ralning or CME and we saldcm know who the
legat HOX is - not even a place for il on ihe Reporl ol Investigaticn

It is very inporant 1o niote thal the Ruyal Collegea of Patholugisls of London. UK and he

Facully of Pathology ol e Royal Collage of Physicians of Iretand have parformed exhausbva
Investigations refated! ke the issue of organ and lissue retention by patholagists during Twsphal
and caroners’ autapsies In fact there have been uproar In bolh U.K and iraland ragarding such
retantion of organs-especially qven the fact thal |amiies were never aware of such gractice by
pathologisty.

We alan infoum every farnby by letter [FANY tisouiz 16 kepl lor hislology and Kiey hive tho
pprlinn Lo raclaim thal koo (wet fissue only) when the case Is compluied

These ware (he praclices belace t raticed fom there Wis past summar

one inslance many years ago, the Nassau Counly medical examiner was sued [or relaining a

Regarding question 8, NY law does nol specifically pemil retenlion of orpan{s) However,in |

beain vathout family consent. Tho sult falled. [ hnow ol no othar kunalion in NY.

i



Vo made Ihe ciarga to this policy aliar (e Federal Distnet Court ring af Oclober 2005 Pror
ta W, e was nou nabficalion or imantion gf Iis in the aulansy ropar,

Ou- autopsies ard sent o 51 Ekzabelh Hospital irs Narthara Kentucky s we follow their
policles.

Follaving Ha nay e} af wa bagan sending lelters to family memtets after tha zulopsy Indicating
that we saved lisaueMuids and that 2y had a rghl o them. I we do not hear from NOK, we
cremala ihe lissuas. We only recenlly switched 1o Inzorporating it inta the hady ralease torn
Our autapsy reperl has always staled wiidn Ihe conlext of he report tial the brain was fizad in
{arralia la Lo examined 8l a1 later dalz ond Inztude tha data of gramination il we seved a braw
Pelicy implemanlad as a direel resull of recenl actions in e QOllo courl sysiem conceming this
issun

Palicy intpiamentad as a dirsct rasul of rezenl actions in tha Ohie court systam conzemlag this
is5us

Twas sued for alzgediy stasling organs M autapsy ad seling them on tha "Olack Markal”, The
case was dismissed with prajuthce. Curranily thare ara ng specific regulations In SC goterning
argaa setantion that b am aware of.

Intema invanlary 87slem and SId Gps procadure in place to track relenten and disposal,
Dispasal a3 per pathological maturils in bospitaly

The Asmod Forcas Madical Examiner Syslam Is lru'y globally dispersed | ke no olher ME office.
You as likaly 1o gai different answars from us individually

Tn retain mantionad In law Mo mentan of disposal

Nu prablerns in 34 yrs

\Wa have had a case aganst oir offica in the past and the dacision was made Ihal we were
atle ia hold issua for cetarmiination of CON. Howaver, ke prope-ly issde, was hever
adarassad and | (Fink that 1s what tha ohio ssuz s So far | haven't made eny changes lo our
curranl polizy, but am anxiously waiting the ohin dacision

VWashinglon Stale Law:

RCW 68,50.106

Autopsias, post mortems — Aaalgses — Opinicns - Evidence -- Casls,

In any case: in which a0 autapsy or past mortem s performed, e toraner ar madica’
eraminer, upon i or her oan authority er upon the requast of e prosasuting allormey or
olher law enfarcemenl aguney having jurisdiclion, may make or £ouse lo be mada an analysis
of lhe s\omach eonlenls, blood, or organs, or issues of a deceased person and securs
pidressiona! opimians thercan wnd rofain o dispuse of any SPALIMANS G LTFAT8 of the
decensed wiich in his or her disaralion are desirabls or veedtul for anatomiz, baclenclagical.
charmrical. or lasicological examination or upon lewlul request are neeted or desired for
#vidence lo be presanled in caurt Costs sha'l be borne by the caunty

[1993 ¢ 228 § 19, 1887 ¢ 331 § 59, 197578 2nd exs c28§ 1. 1353 ¢ 189 € 10 Fermerly
RCWES08 106 ]

This Is an unueual event, | cul 5% of brauns withoul fixation, and rarely keep oalirg organs
long enough lo becaine an Issue,

There was a legal aclion regatding a relained orpan invalang a prior madical xamune: hal
infarmed our currenl policy end preferences.

lwas rmned in Richmond, VA and workod in Miviaukes County, Wi We didit Ihe same way
thare. and lo my knowladge, naver had a preblem. | haven'l had any Wrouble hera, eithar,
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Conclusions

Information was nbtalned lrom ot feast ene responder from 40 states and 5 non-
US jurisdictians

Itis not uncommon practice that families ere NOT notified when an organ is
relained, ond it is relatively uncommar that families are spesificalty informed
verbally or in writing (other than menlion in an nulopsy report)

It appeacs that most respondzrs huve not changed their practices in the past year,
wlthough abow 16% have

[t appears thal al least |7 states lave Laws that allow retention ol organs when
needed, bus it nlso appears that soine respanders weee unsure ol the provisions in
their state laws while al Teast 1 0 states ure rzponizd MOT to have laws specifieally
nllawing retention of organs

Offico policy and personal practice prefereaces euch play roles in how retained
organs are managed

Comments suggest that some areas have reduced or climinated the retention of
whoie organs

Practices arc not neceusarily untform within @ given state



NAME Survey
Organ Retention Practice
Deccmber, 2034
Prepared by Kathryn Haden-Pinnerl, MD, Chair, NAME ad hiwe Orpgan wnd Tissue Retention
Committee

Introtuction
This survey was tonducled ot the ceguast of NAME Peesident Grey Davis, MD NAML had been
usked 1o offer assistanee in NYC, where there have been fegal issues about the retentinn ul organs
suzh ns brain

Mlethods
On 12/05/14, a glabal email was sent (o all NAME mewmbers with cmail eddresses on lile
(approximately 1200) The email ssked NAME members 10 coimpleic a hriel suevey (shown hielow)
Because time was short Tor the project involved, a request was made Mt the survey be compleled on
on urpent busis

+ Doz your offize requirz pormissinn bafore whedz organs can be retain2d?

s+ Doas your offica notify the NOK (2ut daes not nead permission] priar to whole organ retestion?
If 30, how da you doit?

1f not, Is there specific wording in your policy/procadure manual or law that states you da not need to rotify
the HOK?

« = Has your office had any feedback/lega! problems ragarding organ/tssue retention? |7 so, pleaie provids
information.

Results
“Rasponses were recelved over a 5 day period. 69 responses ware received from oftices-in 30
dlfferent states, the AFME, 2 Canadian Provinces, Puerto Rico and Italy.

AFME
Albarta
AZ
CA
CO
CT
DE
FL
GA
Hi
1A
10
lta'y
KS
KY




LA

MA

ME

K]

LN
MO

Me

NJ

NY

OH

OK
Onlario
OR

PA
Pue:la Rico
R ]

The breakdown of currently used procedures s
Na family sotilication if an organ is retained: 32
Family is verbally notified: 15

Family is notified in writing: 2

Feediack roceived indicates displeasure by some NOXK when notificd aboul the organ reiention
Maost elect to hive the organ retained by the ollice fur disposal.

Conelusiuns

« Tnformation was oblained from at feast anc responder from 30 stutes, the AFME and 4 non-US
jurisdictions

« Most responders (73%) do NOT notify the next of kin (NOK) whena whole organ i retnined
sller the nulopsy

» Respundurs that don't notify the NOK cite stntutes/laws specifically addressing organfiissue
relention and/or mention this in their office hroghure, wehsile or form given to the funcral
director when the decedont is released

« Feedback supgosts that somz NOK are upset about both the refentinon of the organ and the
notification

« Prictices are not uniform wilthin a piven siate



Barbara A Sampson, M.D.-Ph.D
Chiel Madicol Examiner

520 Flrst Avenue
Mew York, Maw York 10016
Oifice of Chlef Telephons 212-447-3735  Fac 212.447-2334
Medical Examiner Email beampson® ccma.nyc gov

Ofticial Websila: panv.nys gqav/ipemg
Dacamber 8, 2014

Dr. Grazory Davis

Prasidsant

Maticna' Association of Madical Examiners
31478 Arrow Lana

Marcellna, MO 64658

Daar Dr, Davis,

Thank you vary much for your generous essisiance along with he othar leadsers and mambars
of the Nalional Associalion of Madical Examiners regaiding the Shipley decislon daaling with
organ ratantion at aulopsy by medical axaminers in New York. We ara hopelul thai our
comblnad efiorts will rasull In the raversal of ihis dacisicn 1o the significant berefil of dasedents’
famllies and the medizal exarninar community. It has besn our exparience that the Shipley
decislon has had broadly negative and burdensame impact on the grieving families wham we

serve as well as dirsct negalive cperalional eMacts for tha NYC Office of Chls! Madical
Examinar.

Fi-stly, the n2gative impact ta decedants' families has been se2n in many ways, bolh emational
and praslical. The fact that an organ has been ¢etainod from a loved one's body al aulopsy Is
very emationally ditficult for famllies when presented with this information, This is compoundad
by tha dacislons families are then forced immedialsly to deal with regarding thair wishes for
disposition ol the relainad organ, which has proven ovarwhelming for many. In tact, in our
experienca, over 80% of dacedent's next of kin dscling to claim the retained organ elther by
direct chalce or by dstault in ulimately be'ng unable to decida what choica to make regarding
thair famlly membar's retained organ As a practical matter, those who chaose to clalm a
- rolalned organ alter examination of tha organ Is complete but a'so after the decedant’s bod) has

been released and buried will incur additional expenses Irom a funeral home. Many who hava
chosen to claim a retalned organ ultimataly do not de so givan the financial implicalions. Amang
all families notified of organ retention, a large number Indicata that they regret knowing of the
retention at aft and are l-equippad to make the declslons nacassary &t the time. Many who are
notified of organ retention and choosa to claim Ihe retalned organ state that thay are doing so
as a matier of guiit, sensing no altarnative once learning of the retantion ol an organ from a

tovad one. Thasa Issues clearly add to the difficulty ol an already difflcull moment in the lives ol
surviving family members,

Sacondly, the NYC OCME has been lorced ta doa! wilh the ramifications af the Shipley decision
across numerous agency deparments. Complex ard Umely notiticalion syslems regarding the
inilial organ ratention, nofitication of nex of kin, and dispasition optlons chosen by familias for
relalned organs have had to be established and appropriatsly siaffed. Outreach efforls lo locale
and notlfy next ol kin must be undadaken il next ol kin Is nol Iimmadiately known, despite the
Involvement of {fiends or significant othars who would Immadiately claim a decedant’s body and
provida burial. Coordination of efforts lo comply with Shipley and o appropriately deal wilh s
Implications for lamliles is lima consuming, Jabor Intanslve and diflicutt lo manage slfeclively.
The slgnificent workload burdsn Imposed on OCME stalt by Shipley is eclipsed only by the
increased |agal liabllity It Imposes &l all lavels. The nalure of the organ retention process and
our alforts to honor family's wishes whils adhering 1o this Jaw leaves no room for human error;
yet, the complexily of lhe required syslems of nolifications, updates, rsunlting of organs with



dacgdanls' bedias, ele sals up tha possibility lar signiticant errcrs or oversighls at many poinla
whizh may adversely impact famlliss. Errora such as lallura io notily a lamlly ol an organ
ratention bafora ralaass of I1e body of release of a decodan)'s bady without the retained organ
a3 requnsled by the lamily ae rot only approprintsly distrossing to lamilos, bul are 1hie saurce

cl chvil liigation against tha agency In addtion 1o being publlc ralations nigntmaros tfor &l
madizal oxaminors

Wa sl-angly {uel hal the impacl of Shiplay has bean unliormly nagative with many uninlandod
cansofuancos for bolh lambles of dazadonts and 19 moclizal examinors, Again, wao ara gralelut
to tha Mational Associatian of Madical Examiners lor your collaglality and suppart of the NYC
OCME in Iha appoal of tha Shiploy desislan. If | may bo of addilisnal assislanca In any way,

/3312 feal froo lo contacl ma ditctly,

S'ncarely,

r
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Barbara A. Sampsan, M.D., Ph.D.
Chisf Madlcal Examiner
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Jason &, Graham, M.D.
Aclind First Deputy Chiaf Madical Examinar
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AFFIRMATION OF SERVICE BY OVERNIGHT DELIVERY

JOHN C. HUNSAKER III, an attorney admitted to practice in the courts of the
State of Kentucky, affirms the following to be true under the penalties of perjury:

On January 21, 2015, I served the annexed Amicus Brief upon

ZACHARY W. CARTER
Corporation Counsel of the

City of New York
Attorney for Defendants-Appellants
100 Church Street
New York NY 10007
(212) 356-0840

AMEDURI, GALANTE & FRISCIA, LLP
Attorneys for Plaintiffs-Respondents

471 Bement Avenue

Staten Island NY 10310

(718) 442-9000

being the addresses within the State of New York designated by said attorneys for that purpose,
by delivering three (3) copies of the same, enclosed in postpaid properly addressed wrappers, to
an authorized UPS collection agent for overnight delivery.

Dated: New York, New York
January 21, 2015

:

jﬁ:ﬁk ¢ dhensalde 1 W

JOHN C. HUNSAKER III

On this, the 2| = day of ‘—\ thvavy 20141}76521‘8 me a notary public, the
undersigned officer, personally appeared <FOAN € VNSAKER [ 1§ , known to me
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument, and
acknowledged that he executed the same for the purposes therein contained.

in witness hereof, I hereunto set my hand and official seal.

@\’Y\\Ii\ Vgt

NOTARY PUBLIC

My Commission Expires: \3\\ o9 ‘AL‘.!%
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